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INTRODUCTION: The principal focus of this outline is to provide an overview of the state of the 
Distressed Loan trading business.  It addresses the general state of the Distressed Loan Trading market, 
some brief history of the market’s development and certain movements afoot to facilitate liquidity and 
price transparency.  It also provides the perspectives of buyer participants (those who primarily buy to 
hold distressed debt), seller participants (those who generally originated the debt and, for a variety of 
reasons, need to sell the debt), and brokers (those who bring the buyer and seller participants together).  
We have geared our discussion to be at a pretty high level.  While the secondary distressed market is 
not overly complicated in concept (think similar to any other financial instrument / securities trading 
market), it brings with it many layers of complication.  It is generally a private trading market and 
transactions settle on paper and, coincidentally, with intensive lawyer involvement.  Because of this and 
the nature of issuers’ particular circumstances (being a borrower in some level of financial distress), the 
issues surrounding the asset class can become very cumbersome. 
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1. Development of the Distressed Loan Trading Market 

We will discuss primarily senior syndicated debt, as this is what makes up the significant portion of the 
paper in this market.  Note that there are also trade claims, swaps (derivatives), receivables and 
bankruptcy claims that fall into this market.  Distressed bond trading does not have the same 
cumbersome settlement process. 

A. Significance of liquidity as provided by the distressed loan trading market. 

Liquidity is the ease with which financial assets can be bought and sold, priced and marked.  
This impacts capital reserve charges, portfolio management and pricing of deals at all points in 
the issuance and placement of debt.  We intend to focus on what we hope would be seasoned 
debt and exclusively on the secondary loan trading market. 

B. Importance of liquidity from buyers’ perspective 

i. Provides ready source of paper for investment purposes. 

ii. Often by structure, the buyer is marking-to-market and needs reliable pricing. 

iii. Must have ability to price and trade. 

iv. Often need special cooperation from dealer community – in confirming positions and prices 
with auditors and “new” risk monitoring services. 

C. Importance of liquidity from broker perspective 

i. Volume of trades. 

ii. Spreads easier to justify. 

iii. Downside – spreads narrow. 

D. Importance of liquidity from sellside perspective 

i. Balance sheet management – flexibility. 

ii. Fair pricing – ensure that you do not undersell. 

iii. Expediency of transfer – faced with timing issues for reporting and capital allocation. 
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2. Divergent Trends:  Is the purchase and sale of a bank loan more like a trade (cf. financial instruments) or 
a structured deal (cf. real estate)? 

A. The trend toward standardization and uniformity 

i. LSTA Standard Trade Confirmations. 

a. Enforceable trade when the traders say (orally) “Done.” 

b. Reflects 2002 amendment to NY Statute of Frauds. 

c. “Delay compensation” to force the economic equivalent of settling within prescribed time 
frames. 

d. Accounting standards may require “booking” the trade on the confirm trade date. 

e. Established standard “trading conventions” regarding allocation of risks between buyer 
and seller. 

f. Model is the typical traded financial asset executed over the phone. 

ii. LSTA Standard Purchase and Sale Agreements. 

a. Establishes customary standard (or “default”) terms. 

b. Eliminates or reduces non-standard paper. 

c. Form Purchase and Sale Agreements were bifurcated into two parts:  “Transaction 
Specific Terms” and “LSTA Standard Terms and Conditions for Purchase and Sale.”  
Transaction Specific Terms set forth all trade-specific terms of the transaction and is the 
only portion of the revised forms of Purchase and Sale Agreement that is to be 
completed by the parties to the trade. 

(1) Transaction Specific Terms – must specify salient terms in the Transaction 
Summary:  trade date; agreement date; names of seller/buyer; purchase amount; 
name of borrower; whether credit documentation is to be provided.  Must specify all 
other terms and conditions of trade. 

(2) Standard Terms and Conditions (not to be modified except by special agreement of 
the parties and only by means of departures explicitly set forth in the “Transaction 
Specific Terms” section): 

(A) Netting provisions have been added. 

(B) Title representation has been revised to clarify that the seller is the sole owner of 
the loans and commitments as well as the other transferred rights. 

(C) Status representation (no insider/affiliate/committee member) and “hold no funds 
of borrower” representation have been incorporated into acts and omissions 
representation. 

(D) Circumstances in which seller is obligated to provide credit documents has been 
limited. 

(E) 95-day payment schedule eliminated. 
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(F) No longer representation by seller regarding amounts received by seller from 
and after trade date. 

iii. CUSIP Numbers for Syndicated Bank Loans – the first big step toward electronic settlement. 

B. Countered by efforts to maintain unique characteristics attributable to the loan being traded 

i. LSTA Standard Trade Confirmation offers alternatives for trades that fail to settle by 
assignment.  (Parties may agree to a “springing” participation being the alternative to 
assignment.) 

ii. Contingent subparticipation – some trades are made subject to “successful completion of 
upstream purchase or downstream sale” 

a. These conditions are a departure from the degree of certainty characteristic of stock and 
bond trades. Parties might want to consider whether to reject this condition or accept it 
only if expressly granted all of the intermediary’s rights to enforce the terms of the trade 
confirmation against the remote buyer/seller in the event the intermediary fails to do so. 

b. “This transaction shall also be subject to the successful completion of the purchase by 
Seller of the Purchase Amount of the Debt to be sold to Buyer hereunder, provided that 
Seller hereby transfers to Buyer, and Buyer shall have the right to assert, any of Seller’s 
rights which Seller does not itself assert against Upstream Seller (as defined herein) 
arising under Seller’s trade confirmation with Upstream Seller. “Upstream Seller“ means 
the entity from whom Seller is purchasing the Debt to be sold hereunder.” 

 iii. Choice of transfer documentation “substantially similar to LSTA” or “reasonably acceptable 
… containing customary provisions….” 
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3. State of the Distressed Market Today 

A. What is the role of the LSTA in the secondary loan trading market? 

i. Formed in 1995 by a group of market participants seeking to introduce standardization and 
uniformity to secondary loan trading in order to address the primary concerns facing the 
market – pricing transparency and liquidity.  The LSTA supported the development of pricing 
services and has worked to develop standard documentation and market guidance for all 
aspects of the loan market:  primary, secondary and agent transfer.  Similar in function to 
ISDA and TBMA. 

ii. Establishes market conventions on trade terms. 

iii. For the secondary market, standardized forms of assignment, trade confirmations, and 
purchase and sale agreements.  

B. From whence have we come? 

i. In the “old days,” every loan trade was a one-off transaction.  Documentation was copied 
from prior deals, but there was little true standardization and certainly no consistency in 
trade terms. 

ii. Confirmations came first – setting forth the basic trade terms and establishing consistent 
expectations as to economics.  Focus was on economic and not legal or documentation 
issues, which were left to the settlement process; resulted in protracted delays in settlement 
and substantial settlement costs. 

iii. Today, the LSTA standard forms of confirmation for distressed and par/near par loan trading 
are well accepted.  Parties know at the time of trade the general terms that will apply – 
including allocations of rights, claims, obligations and liabilities.  In May 2003, the LSTA 
published a new generation of standardized documents for settling distressed loan trades.  
They are designed to expedite settlement by reducing the effort required to complete 
documents and discouraging unnecessary due diligence after the trade date, unnecessary 
data collection, and unnecessary negotiation of boilerplate provisions.  Attached as Annex A 
is the version of that form designed for settling distressed loan trades involving bankrupt 
borrowers where the seller acquired the loan in the secondary market and is re-selling.  With 
the help of experienced attorneys and brokers, trades can be closed smoothly and at 
reasonable cost despite the relative complexity of the documentation. 

C. Current documentation developments. 

i. Standard documentation is currently in process of being revised and updated to conform the 
form of distressed trade confirmation to the May 2003 Purchase and Sale Agreements and 
the terms of the Market Advisories published simultaneously therewith. 

ii. Goal is to make it necessary for traders to discuss at the time of trade all material trade 
terms that vary from the LSTA standard. 

iii. Distressed trade confirmation will include the following new elections in “LSTA Standard 
Other Terms of Trade”: 

a. Whether flip representations apply (but only if Seller is a riskless principal and purchase 
by seller and onsale by seller occur within one business day of each other). 
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b. Whether parties will incorporate into the revised forms of Purchase and Sale Agreement 
standard alternate provisions that adopt the notice of impairment representation and 
status representation eliminated from the May 2003 forms of distressed Purchase and 
Sale Agreement. 

c. Whether the limited “Alternative ERISA” representation applies. 

iv. These matters and those listed below will be given specific treatment in the new Standard 
Terms and Conditions for distressed Trade Confirmations that are in process of being 
revised: 

a. Calculation of multicurrency revolving commitment. 

b. When flip representations do apply, which representations are typically covered by the 
intermediary. 

c. Circumstances in which seller provides underlying credit documents to requesting buyer. 

d. Custom for providing predecessor representations and indemnities and which 
representations are typically covered by the intermediary. 

e. Custom for allocation of adequate protection payments. 

f. Standards for participations 

4. Process of Selling Distressed Debt * 

A. At what point do parties have a binding "trade"? 

i. oral agreement can constitute an enforceable contract 

ii. the role of the written trade confirmation 

iii. use of certain "subject to" conventions in the loan trading market 

iv. customary "outs" 

          Trade Diagram 

 
 
 
 

• Negotiate price of loan 

• Amount of loan 

• Ask for credit documentation if not in credit - perform due diligence if any 

• Timeframe from inquiry to execution:  depends on Seller 

• Bank:  may take longer because of capital reserve requirements 

• Fund/CLO:  may be faster because of mark to market 
 

 
 
 
 

Trader Buyer/Seller 

Trade Executed 
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B. Difference between distressed and par trades 

i. Life of trade:  par and distressed  

 

  
  PAR DISTRESSED 
TIMING Goal to close by T+10 Goal to close by T+20 
DOCUMENTATION 1.  Form Assignment & 

Acceptance (“A&A”) 
2.  Funding Memo 

1.  Form A&A 
2.  Funding Memo 

(sometimes) 
3.  Purchase & Sale 

Agreement (“PSA”) 
4.  Pricing Letter 
 

LAWYER INVOLVEMENT Often none 1.  Negotiation of key parts of 
PSA 

2.  Flushes out legal issues 
specific to credit 

3.  Conduit between Seller & 
Buyer 

AGENT ROLE 
 

1.  Consents to A&A 
2.  May provide guidance on 

numbers 

1.  Consents to A&A 
2.  May provide guidance on 

numbers 
DELAY COMPENSATION 1.  T+10 

2.  Seller & Buyer net the 
LIBOR rate accruing on 
the loan against each 
other 

3.  Seller pays Buyer the 
spread over LIBOR for 
the number of days 
beyond T+10 

1.  T+20  
2.  Seller pays Buyer all 

amounts received after 
T+20  

3.  Buyer pays Seller LIBOR 
rate on the purchase price 
as of T+20, for the number 
of days beyond T+20 

 
COSTS Transfer fee charged by 

Agent:  typically in the range 
of $3,500 per assignment 

1. Transfer fee charged by 
Agent:  typically in the 
range of $3,500 per 
assignment 

2. Cost of attorney fees per 
transaction:  typically in 
the range of $3,500 -- 
$7,500 

 

ii. What happens when credits move in either direction? 

When the price moves agains one party to an unsettled trade, the other party gains 
some leverage – controls the pace of the closing process.  Prompt settlement eliminates 
this risk on both sides of the trade. 

C. Distressed representations – The following is a list of some of the significant seller 
representations that are provided in the distressed context; representations are not given in the 
context of par trades except to the limited extent set forth in the form assignment agreement 
prescribed by the underlying Credit Agreement. 

DDiiffffeerreenncceess  bbeettwweeeenn  PPaarr  &&  DDiissttrreesssseedd  TTrraaddeess  
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i. The Assigned (or Transferred) Rights (the definition of what is being purchased and sold): 
The Seller is selling and the Buyer is purchasing, not only the loans, but all the rights, 
causes of action and any other ancillary rights related to or derived from ownership of the 
loans.  This bundle of rights is called the Assigned Rights and almost all of the 
representations made by the Seller are based on the Seller selling the Assigned Rights, not 
just the Loans. 
 

ii. Principal Amount Representation:  
The Seller should represent to the Buyer the amount of the Loans it is purchasing and that 
there are no other funding obligations (except as may be set forth in the Purchase and Sale 
Agreement) with respect thereto.   

 
iii. No Bad Acts:   

May be the most important representation.  The other representations may be able to be 
verified independently (by the agent), but in this representation, the Seller tells the Buyer that 
it has not engaged in any acts or conduct or made any omissions that would result in the 
Buyer receiving less favorable treatment than any other lender holding the same loans as 
the Buyer.  This representation protects the Buyer from anything the Seller may have done 
that would not be detected through a review of the credit documentation.   

 
iv. Title representation:    

The Seller should be able to say it has good title to the loans, free and clear of any 
“encumbrance.”  This should include any pledge, lien, security interest, charge, 
encumbrance or other adverse claim.  The Seller should also say that it has not previously 
sold, assigned, transferred or conveyed, in any way, any portion of the Assigned Rights.  
[nb.  convention in the market does not regard pledges at the Fed discount window as a 
contemplated prohibited “conveyance.”] 

 
v. Credit Documentation:   

The Seller gives a representation that other than the documents to which Lenders generally 
are party, it isn’t party to any other agreements that could adversely affect the Assigned 
Rights.  Even though the Buyer is supposed to have performed its due diligence before the 
trade is consummated, the Seller should give these representations to protect the Buyer 
from any agreements Seller may have entered into that the other Lenders did not. 

 
5. What are the Major Concerns and Risks of Selling in the Distressed Loan Market? 

A. What are the practical issues surrounding when debt moves from par to distressed? 

i. Transaction costs. 

ii. Risks to liquidity/marketability of the paper. 

iii. Additional liability on the part of the first seller to sell that piece on distressed documents. 

B. A trading desk’s determination of whether a name should trade on par documents an arbitrary 
decision; can have significant impact on trade and documentation. 

C. What are the points at which a name flips from par to distressed? 

Price is only one factor; other determinants include: 

i. Whether or not issuer is in bankruptcy or reorganization 

ii. Ratings of Issuer/Borrower and its other funded debt 
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iii. Litigation risks or bad public image of issuer/borrower 

iv. Significantly negative prospects for issuer/borrower and its industry 

v. Can be a negotiation point for both Buyers and Sellers. 

D. What risks are buyers not purchasing? 

i. Any impairment of either of two key features of the asset:   

a. amount 

b. timing of payment  

which impairment results from actions taken by an upstream seller that results in disparate 
adverse treatment for the piece of the loan being purchased and not affecting lenders 
generally.  

ii. Any impairment of the ability to transfer the loan as a result of non-standard documentation, 
for example: 

a. Non-standard representations and warranties 

b. Transfer of less than all the customary rights or assumption of more than the customary 
liabilities 

iii. Practical note:  Over the long run, Buyers and Sellers should be relatively indifferent to a risk 
allocation advantage obtained in any particular trade. When a buyer of a loan on which it 
obtained an advantageous risk allocation bargain becomes a seller, its potential counterparty 
will demand the same risk allocation.  However, uniformity in allocating risks among buyers 
and sellers results in maximum liquidity and some degree of consistency in pricing. Parties 
insisting on non-standard allocations of risk should expect pricing adjustments that deviate 
from the prevailing market. 

E. General documentation issues 

i. Inexperienced counsel or counterparty doesn’t understand market practice. 

ii. Widespread practice of modifying standard reps and warranties to reflect particular loan 
being traded. 

iii. Establish chain of title tracing the lineage of the piece of the loan being traded.  Tracing 
lineage is painstaking, subject to error, and is a factor significantly responsible for the 
longest delays in settling trades. 

iii. De novo representations and warranties vs. “flip” reps 

a. resistance to de novo representations and warranties by sellers 

b. insistence on detailed chains of title 

c. Upstream documents – are they obsolete? Predecessor protections – when to get it and 
when you need it. 
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d. Need to know identity of upstream Seller at time you agree to flip reps – may not be type 
of counterparty with whom you want to transact. 

iv. Suggested approach to resolve all documentation issues:  “A Modest Proposal”1 

PURCHASE AND SALE AGREEMENT ON AN INDEX CARD 

Seller reps that, as of the closing date, it has good title to $X in principal amount of loans, $Y in 
commitments, and $Z in accrued interest arising under XYZ Credit Agreement plus all ancillary 
claims.*  Seller reps that, after transferring title to Buyer upon closing, Buyer shall have good title to 
same. Seller indemnifies Buyer for any haircut applied to the transferred claim (at the purchase rate) 
which doesn’t get applied to all other claims under XYZ Credit Agreement. 

* For example, claims arising under the federal securities laws against management, underwriters, accountants, etc.  
Unlike claims arising in connection with purchases of stocks and bonds (or syndicated par loans), the LSTA Distressed 
Purchase and Sale Agreement explicitly provides for the transfer of such claims. Parties may not appreciate the extent to 
which the original holder of such claims would be burdened should the causes of action ever be litigated.) 

F. Other issues 

i. Treatment of adequate protection payments: current market treatment - pros, cons, and 
pitfalls 

ii. Participations and Assignments  

a. Special Concerns with respect to participations: 

(1) Ongoing counterparty risk for both buyer and seller 

(2) Bank sellers subject to extraordinary powers of FDIC:  buyer cannot be certain that 
participation will not be included in bank’s estate in the event bank rendered 
insolvent 

(3) If ERISA accounts involved, Seller will want to avoid being treated as an ERISA 
fiduciary 

(4) Ongoing credit risk for unfunded commitments 

(5) Reputational risk – holding in name potentially without control; potential conflicts 
among multiple holders of benefit under one title holder 

b. Special Concerns with Assignments: 

(1) Minimum Assignable Amounts – what happens when there’s no explicit language in 
credit agreement authorizing funds to aggregate their accounts? 

(2) Refusal of certain agent banks to recognize “pass-through” entities 

(3) Oversales – is this an acceptable practice? 

iii. Confidential syndicate level information – Buyers may not want to receive private 
information, the receipt of which would restrict trading in public markets; can buyer and seller 
or buyer and agent work together to accommodate this concern? 

                                                           
1 With apologies to Jonathan Swift and credit to Brad Takahashi 
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iv. Non-reliance on Counterparty 

a. “Big-boy” concept applies in loan trading. 

b. Lazard v. Murray Capital, 273 A.D.2d 949; 712 N.Y.S.2d 352; 2000 N.Y. App. Div. 
LEXIS6553, June 6, 2000. 

Plaintiff agreed to buy 3 million pounds of Eurotunnel debt through an assignment of a 
"subparticipation interest" from a "participant" bank.  It then refused to accept or pay for 
the subparticipation, claiming it was substandard. Plaintiff alleged that defendant 
breached the agreement by failing to deliver a standard debt and also fraudulently 
concealing material information regarding special risks associated with the debt.  Court 
dismissed a breach of contract claim because plaintiff did not allege that defendant 
failed to tender the particular subparticipation identified in the executed confirmation.  It 
rejected the argument that market custom and practice required defendant to disclose 
any special risks.  It dismissed a fraud claim, citing the agreement's "nonreliance 
provision." 
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ANNEX A 

 

LSTA FORM PURCHASE AND SALE AGREEMENT 

SECONDARY ASSIGNMENT, BORROWER IN BANKRUPTCY 

(reprinted with permission)



 

 Copyright © LSTA 2003.  All rights reserved.  

PURCHASE AND SALE AGREEMENT 
(Secondary Assignment; Borrower In Bankruptcy) 

 
 THIS PURCHASE AND SALE AGREEMENT (this “Agreement”) is dated as of the Agreement 
Date and entered into by and between Seller and Buyer to govern the purchase and sale of the Loans, 
the Commitments (if any) and the other Transferred Rights described herein (the “Transaction”), in 
accordance with the terms, conditions and agreements set forth in the LSTA Standard Terms and 
Conditions for Purchase and Sale (Secondary Assignment; Borrower In Bankruptcy) in the form published 
by The Loan Syndications and Trading Association®, Inc. (the “LSTA”) as of May 1, 2003 (the “Standard 
Terms”), as supplemented and modified by the terms and elections set forth in the Transaction Summary 
and Sections A through G below (collectively, the “Transaction Specific Terms”).  The Standard Terms 
and the Transaction Specific Terms shall together constitute a single, integrated Purchase and Sale 
Agreement governing the Transaction and shall constitute the “Agreement” as such term is used herein.  
With respect to the Transaction, the parties agree to be bound by the Standard Terms and the 
Transaction Specific Terms set forth herein: 
 
 
 

TRANSACTION SUMMARY 

Trade Date:  

Agreement Date:  

Seller:  

Buyer:  

Borrower:  

Purchase Amount:  

Tranche:  

CUSIP Number(s), if available:  

Immediate Prior Sellers:  

Delivery of Credit Documents: Yes ð  No ð  

Transfer Notice: Yes ð  No ð 

Netting Arrangements: Yes ð  No ð 

 
 
 
 
 
A. DEFINITIONS 



2 

A.1  General 

Capitalized terms used  in this Agreement shall have the respective meanings ascribed thereto in Section 
1 of the Standard Terms, as supplemented by Section A of the Transaction Specific Terms, and as 
otherwise may be provided in other provisions of this Agreement.  Terms defined in the Credit Agreement 
and not otherwise defined in this Agreement shall have the same meanings in this Agreement as in the 
Credit Agreement.  Except as otherwise expressly set forth herein, each reference herein to “the 
Agreement,” “this Agreement”, “herein,” “hereunder” or “hereof” shall be deemed a reference to this 
Agreement, which consists of the Standard Terms as modified and supplemented by the Transaction 
Specific Terms.  If there is any inconsistency between the Transaction Specific Terms and the Standard 
Terms, the Transaction Specific Terms shall govern and control.  

A.2  In this Agreement: 

“Agent” means      [list Administrative Agent or other comparable Agent]     . 

“Agreement Date” means the date specified as such in the Transaction Summary. 

“Assignment” means [specify name of applicable document form], which is in the form specified in the 
Credit Agreement for an assignment of the Loans and Commitments (if any) and any required consent to 
such assignment.  [specify any other relevant assignment or consent documents required under the 
Credit Agreement, e.g., Notice of Assignment.] 

“Bankruptcy Case” means the case under the Bankruptcy Code pending before the Bankruptcy Court in 
which the Borrower is a debtor, In re__________, No.__________. 

“Bankruptcy Court” means the United States Bankruptcy Court for the __________District of __________ 
(and, if appropriate, the United States District Court for that District). 

“Bar Date” means [None has been set] [specify applicable date, if any]. 

“Borrower” means, collectively, the borrower specified as such in the Transaction Summary and such 
other borrower(s) as may be identified in the Credit Agreement. 

“Buyer” means the entity specified as such in the Transaction Summary. 

“Commitments” means [None] [identify applicable commitment tranche(s) using Credit Agreement 
definitions] in the principal amount of $/£/€__________] [in each case specify the aggregate amount of 
the Loans, the Unfunded Commitments and the portion, if any, of the Commitments that is “frozen” (i.e., 
that is not subject to future drawing)]. 

“Credit Agreement” means _________ (including all intercreditor agreements, subordination agreements, 
waivers and amendments entered into pursuant thereto or in connection therewith). 

“Filing Date” means __________. 

“Loans” means [identify applicable loan tranche(s) using Credit Agreement definitions] in the outstanding 
principal amount of $/£/€__________ [specify loan types by tranche or facility and principal amount]. 

“Required Consents” means [specify consent(s), acknowledgement(s) and/or notice(s) required by the 
Transaction Documents to transfer the Transferred Rights]. 

“Seller” means the entity specified as such in the Transaction Summary. 

“Trade Date” means the date specified as such in the Transaction Summary. 



3 

“Transfer Fee” means the $/£/€__________ transfer or other similar fee payable to the Agent in 
connection with the transfer by Seller to Buyer of the Transferred Rights. 

“Unfunded Commitments” means that part of the Commitment that has not been funded in the form of 
loans, letter of credit disbursements or otherwise under the Credit Agreement, which is in the principal 
amount of $/£/€__________] [including, if any, issued and undrawn Letters of Credit in the principal 
amount of $/£/€ __________] [specify any other Unfunded Commitments that may still be drawn; do not 
include any portion of the Unfunded Commitments that is “frozen” (i.e., that is not subject to future 
drawing)]. 

A.3 In the event that “Yes” is specified opposite “Netting Arrangements” in the Transaction Summary: 

(i) The following additional definitions shall apply: 

“Buyer Purchase Price” means: 
ð The purchase price payable by Buyer to Original Buyer pursuant to the Netting Letter 
(this applies if there are 3 parties involved in the netting arrangement). 
ð The purchase price payable by Buyer to Penultimate Buyer pursuant to the Netting 
Letter (this applies if there are 4 or more parties involved in the netting arrangement). 

“Netting Letter” means that certain netting or other similar agreement dated on or as of the 
Agreement Date among Seller, Buyer, [and] [,] Original Buyer [, Penultimate Buyer] and [describe 
any other parties to the Netting Letter]. 

“Original Buyer” means __________. 

“Penultimate Buyer” means [None] [_________].  [“None” is applicable if there are only 3 parties 
involved in the netting arrangement]. 

“Seller Purchase Price” means the purchase price payable by Original Buyer to Seller pursuant to 
the Netting Letter. 

(ii) The definitions of “Effective Date” and “Operative Documents” shall be deemed revised 
as follows: 

“Effective Date” means the date on which Seller receives the Seller Purchase Price.  

“Operative Documents” means (a) this Agreement, (b) the Assignment, (c) the Netting Letter and 
(d) if “Yes” is specified opposite “Transfer Notice” in the Transaction Summary, the Transfer 
Notice. 

B. SECTION 4 (SELLER’S REPRESENTATIONS AND WARRANTIES) 

Section 4.1(d) (Title). 
ð Section 4.1(d)(i) is applicable (“flat representation”). 
ð Section 4.1(d)(ii) is applicable (“flip representation”). 

Section 4.1(f) (Principal Amount). 
ð Section 4.1(f)(i) is applicable (“flat representation”). 
ð Section 4.1(f)(ii) is applicable (“flip representation”). 

Section 4.1(g) (Future Funding). 
ð Section 4.1 (g)(i) is applicable (“flat representation”). 
ð Section 4.1 (g) (ii) is applicable (“flip representation”). 
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Section 4.1(r) (Predecessor Transfer Documents). 
ð Seller acquired the Transferred Rights from Immediate Prior Seller(s) pursuant to Predecessor 

Transfer Agreements relating to par/near par loans. 
ð Seller acquired the Transferred Rights from Immediate Prior Seller(s) pursuant to Predecessor 

Transfer Agreements relating to distressed loans. 
ð Seller acquired the Transferred Rights from Immediate Prior Seller(s) pursuant to Predecessor 

Transfer Agreements relating to both par/near par loans and distressed loans. 

Section 4.1(u) (Other Documents).  [None] [The following: __________] 

Section 4.1(v)  (Proof of Claim). 
ð The Proof of Claim was duly and timely filed, on or prior to the Bar Date, by 

ð the Agent on behalf of the Lenders. 
ð Seller. 

ð The Bar Date specified in the Transaction Specific Terms has been set in the Bankruptcy Case 
and no Proof of Claim has been filed. 

ð No Bar Date has been set in the Bankruptcy Case and no Proof of Claim has been filed. 
ð Assuming the truth and accuracy of the representations and warranties made to Seller by the 

Immediate Prior Sellers in the Predecessor Transfer Agreements between Seller and 
Immediate Prior Sellers, the Proof of Claim was duly and timely filed on or prior to the Bar Date. 

C. SECTION 5 (BUYER’S REPRESENTATIONS AND WARRANTIES) 

Section 5.1(n) (Buyer Status):  [Specify Buyer’s status as applicable for purposes of determining Required 
Consents, minimum assignment amount requirements or transfer fee requirements.]  In the event that 
“Yes” is specified opposite “Delivery of Credit Documents” in the Transaction Summary, Buyer represents 
and warrants that it (i) was not a Lender on the Trade Date and (ii) requested copies of the Credit 
Documents from Seller on or prior to the Trade Date. 

D. SECTION 7 (COSTS AND EXPENSES) 

ð The Transfer Fee shall be paid by Seller to the Agent and the Purchase Price shall be increased by an 
amount equal to  

ð one-half thereof. 
ð other relevant fraction, _____, thereof. 

ð The Transfer Fee shall be paid by Buyer to the Agent and Buyer shall receive a credit to the Purchase 
Price equal to  

ðone-half thereof. 
ðother relevant fraction, _____, thereof. 

ð The Transfer Fee has been waived by the Agent and, accordingly, no adjustment to the Purchase Price 
shall be made in respect thereof. 

ð There is no Transfer Fee and,  accordingly, no adjustment to the Purchase Price shall be made in 
respect thereof. 

E. SECTION 8 (DISTRIBUTIONS; INTEREST AND FEES; PAYMENTS) 

The treatment of Pre-Closing Date Accruals is:  
ð Trades Flat. 
ð Settled Without Accrued Interest. 
ð Paid on Settlement Date. 

Section 8.4 (Wire Instructions) 

Buyer’s Wire Instructions: 
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ABA No.:_______________ 
Acct.:__________________ 
Acct. No._______________ 
Attn.:__________________ 
Ref.:___________________ 

Seller’s Wire Instructions: 

ABA No.:_______________ 
Acct.:__________________ 
Acct. No._______________ 
Attn.:__________________ 
Ref.:___________________ 

F. SECTION 9 (NOTICES) 

Buyer’s Address for Notices and Delivery 

___________________________ 

___________________________ 

___________________________ 
Attention: 
Telephone: 
Facsimile: 
Electronic Mail Address: 

Seller’s Address for Notices and Delivery 

___________________________ 

___________________________ 

___________________________ 
Attention: 
Telephone: 
Facsimile: 
Electronic Mail Address: 

G.  SECTION 26 (FURTHER PROVISIONS) 

[None] [The following additional provisions, including any modifications to existing provisions, shall apply:  
__________]. 
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IN WITNESS WHEREOF, Seller and Buyer have executed this Purchase and Sale Agreement 
(Secondary Assignment; Borrower In Bankruptcy) by their duly authorized officers as of the date first set 
forth above. 

 

SELLER 

[Name of Seller] 

 

By: ___________________________ 
Name: 
Title: 

 

BUYER 

[Name of Buyer] 

 

By: ___________________________ 
Name: 
Title: 
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ANNEX TO PURCHASE AND SALE AGREEMENT 
(SECONDARY ASSIGNMENT; BORROWER IN BANKRUPTCY) 

 

1. List of Predecessor Transfer Agreements and principal amount of the portion of the Loans and 
Commitments (if any) thereunder assigned hereby for purposes of Section 4.1(r) and Section 
5.1(k)(i) hereof, and designation as to whether such Predecessor Transfer Agreements relate to 
par/near par loans or distressed loans. 

2. List of Credit Agreement and all intercreditor agreements, subordination agreements, waivers and 
amendments entered into pursuant thereto or in connection therewith, and any other Credit 
Documents, delivered pursuant to Section 4.1(s) hereof. 

3. Description of formal Proof of Claim. 

4. Description of formal Adequate Protection Order. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
_________________________ 
 
1. List (i) any Predecessor Transfer Agreements to which Seller is a party and (ii) any Predecessor 
Transfer Agreements of Prior Sellers relating to distressed loans delivered to Seller by Immediate 
Prior Sellers and, in each case, the principal amount of the portion of the Loans and Commitments (if 
any) thereunder assigned hereby. 



 

 Copyright © LSTA 2003.  All rights reserved.  

  
LSTA STANDARD TERMS AND CONDITIONS FOR PURCHASE AND SALE 

(SECONDARY ASSIGNMENT; BORROWER IN BANKRUPTCY) 
 

Published by The Loan Syndications and Trading Association®, Inc. as of May 1, 2003 

The following are the LSTA Standard Terms and Conditions for Purchase and Sale (Secondary 
Assignment; Borrower In Bankruptcy) published by the LSTA as of May 1, 2003 which shall govern the 
Transaction described in the Transaction Specific Terms.  

1. Definitions 

1.1 General.  Capitalized terms used in this Agreement shall have the respective meanings 
ascribed thereto in Section 1 of the Standard Terms, as supplemented by Section A of the 
Transaction Specific Terms, and as otherwise may be provided in other provisions of this 
Agreement.  Terms defined in the Credit Agreement and not otherwise defined in this Agreement 
shall have the same meanings in this Agreement as in the Credit Agreement.  Except as 
otherwise expressly set forth herein, each reference herein to “the Agreement”, “this Agreement,” 
“herein,” “hereunder” or “hereof” shall be deemed a reference to this Agreement, which consists 
of the Standard Terms as modified and supplemented by the Transaction Specific Terms.  If there 
is any inconsistency between the Transaction Specific Terms and the provisions of the Standard 
Terms, the Transaction Specific Terms shall govern and control. 

1.2 In this Agreement: 

“Adequate Protection Order” means any order of the Bankruptcy Court authorizing or ordering 
the Borrower to (a) enter into a post-petition credit agreement and/or obtain post-petition 
financing pursuant to §364 of the Bankruptcy Code and/or (b) use cash collateral pursuant to 
§363 of the Bankruptcy Code, in each case authorizing and/or ordering the Borrower to make 
Adequate Protection Payments to the Lenders, including without limitation, any adequate 
protection order specifically identified in the Annex. 

“Adequate Protection Payments” means, with respect to the Transferred Rights, amounts 
authorized or ordered to be paid under an Adequate Protection Order that are equal to and in lieu 
of the interest obligations arising under the Credit Agreement that are payable at the rates 
(excluding any default interest rates) and at the times specified in the Credit Agreement that 
accrue during the period before (but excluding) the earlier of (a) the Effective Date and (b) T+20; 
provided that such amount is paid (i) on or before the due date therefor or the expiration of any 
applicable grace period as specified in the Credit Agreement or the Adequate Protection Order, 
as the case may be as in effect on the Trade Date (or, if no such grace period exists, the 
expiration of 30 days from such due date), and (ii) before a default by the Borrower or any Obligor 
in connection with other payment obligations of Borrower or any Obligor under the Adequate 
Protection Order; otherwise such accrued amounts (if and when paid) and any other accrued 
amounts due thereafter shall be for the account of Buyer, and Seller shall not be entitled to any 
part thereof. 

“Affiliate” means “affiliate” as defined in either (a) Bankruptcy Code §101(2) or (b) Rule 144 of 
the Securities Act. 

“Agent Expenses” means any costs, liabilities, losses, claims, damages, and expenses incurred 
by, and any indemnification claims of, the Agent, for which the Agent has recourse under the 
Credit Documents and that are attributable or allocable to the Transferred Rights. 
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“Agreement” means this Purchase and Sale Agreement between Seller and Buyer dated as of 
the Agreement Date governing the Transaction, such Agreement consisting of the Standard 
Terms as modified and supplemented by the Transaction Specific Terms. 

“Annex” means the document attached to the Transaction Specific Terms captioned “Annex to 
Purchase and Sale Agreement (Secondary Assignment; Borrower In Bankruptcy).” 

“Assumed Obligations” means all obligations and liabilities of Seller with respect to, or in 
connection with, the Transferred Rights resulting from facts, events or circumstances arising or 
occurring on or after the Effective Date; excluding, however, the Retained Obligations. 

“Bankruptcy Code” means the Bankruptcy Reform Act of 1978, 11 U.S.C. §§101 et seq., as 
amended. 

“Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure and any corresponding 
or other local rules of the Bankruptcy Court. 

“Bar Date” means the last date fixed by the Bankruptcy Court pursuant to the Bankruptcy Code 
or the Bankruptcy Rules on which proofs of claim or interest may be filed in the Bankruptcy Case 
with respect to the Transferred Rights, as specified in Section A.2 of the Transaction Specific 
Terms. 

“Benefit Plan” means an “employee benefit plan” (as defined in ERISA) that is subject to Title I 
of ERISA, a “plan” as defined in Section 4975 of the Code or any Entity whose assets include (for 
purposes of U.S. Department of Labor Regulations Section 2510.3-101 or otherwise for purposes 
of Title I of ERISA or Section 4975 of the Code) the assets of any such “employee benefit plan” or 
“plan.” 

“Business Day” means any day that is not (a) a Saturday, (b) a Sunday, or (c) any other day on 
which commercial banks are required by law to be closed in the State of New York. 

“Code” means the Internal Revenue Code of 1986, as amended, and the rules and regulations 
promulgated under it. 

“Collateral” means any property, whether real or personal, tangible or intangible, of whatever 
kind and wherever located, whether now owned or hereafter acquired or created, in or over which 
an Encumbrance has been, or is purported to have been, granted to or for the benefit of the 
Lenders under the Credit Documents. 

“Credit Documents” means the Credit Agreement and all guarantees, security agreements, 
mortgages, deeds of trust, letters of credit, reimbursement agreements, waivers, amendments, 
modifications, supplements, forbearances, intercreditor agreements, subordination agreements 
and all other agreements, documents or instruments executed and delivered in connection 
therewith. 

“Distribution” means any payment or other distribution, whether received by set-off or 
otherwise, of cash (including interest), notes, securities, or other property (including Collateral) or 
proceeds under or in respect of the Transferred Rights excluding, however, any Retained Interest 
Distribution. 

“Effective Date” means the date on which Seller receives the Purchase Price.  

“Encumbrance” means any: (a) mortgage, pledge, lien, security interest, charge, hypothecation,  
security agreement, security arrangement or encumbrance or other adverse claim against title of 
any kind; (b) purchase or option agreement or put arrangement; (c) subordination agreement or 
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arrangement other than as specified in the Credit Documents; (d) prior sale, transfer, assignment 
or participation by Seller of the Transferred Rights, the Loans or the Commitments (if any) other 
than pursuant to the Predecessor Transfer Agreements specified in the Annex; or (e) agreement 
to create or effect any of the foregoing. 

“Entity” includes any individual, partnership, corporation, limited liability company, association, 
estate, trust, business trust, Governmental Authority, fund, investment account or other entity. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as amended, and the 
rules and regulations promulgated under it. 

“Federal Funds Rate” means, for any date, the weighted average (rounded upwards, if 
necessary, to the next 1/100 of 1%) of the rates set by the Federal Reserve Bank of New York on 
overnight federal funds transactions with members of the Federal Reserve System arranged by 
federal funds brokers, as published on the next succeeding Business Day in The Wall Street 
Journal (Eastern Edition), or, if such rate is not so published for any day that is a Business Day, 
the average (rounded upwards, if necessary, to the next 1/100 of 1%) of the quotations for such 
day for such transactions received by the Parties from three federal funds brokers of recognized 
standing selected by the Parties.  For a day that is not a Business Day, the Federal Funds Rate 
shall be the rate applicable to federal funds transactions on the immediately preceding day for 
which such rate is reported. 

“Governmental Authority” means any federal, state, or other governmental department, 
agency, institution, authority, regulatory body, court or tribunal, foreign or domestic, and includes 
arbitration bodies, whether governmental, private or otherwise. 

“Guaranty” means a guaranty of any of Borrower’s obligations under the Credit Documents, 
including Borrower’s obligations in connection with the Loans. 

“Immediate Prior Sellers” means the Entity or Entities from which Seller acquired the Loans, 
the Commitments (if any) or the other Transferred Rights. 

“Insider” means insider as defined in Bankruptcy Code §101(31).  

“Lender” means a lender under the Credit Agreement and its successors, transferees, and 
assigns. 

“Loans” means the Loan(s) in the amount(s) specified in the Transaction Specific Terms, and 
includes the note(s) (if any) evidencing such Loan(s) issued under the Credit Agreement. 

“LSTA” means The Loan Syndications and Trading Association®, Inc. 

“Obligor” means any Entity other than the Borrower and the Lenders that is obligated under the 
Credit Documents. 

“Operative Documents” means (a) this Agreement, (b) the Assignment, (c) the Purchase Price 
Letter and (d) if “Yes” is specified opposite “Transfer Notice” in the Transaction Summary, the 
Transfer Notice. 

“Party” means Buyer or Seller, as applicable. 

“Pre-Closing Date Accruals” means all interest and commitment, facility, letter of credit and 
other similar ordinary course fees (and not amendment, consent, waiver and other similar non-
ordinary course fees) payable under the Credit Documents in respect of the Loans and the 
Commitments (if any) that accrue during the period before (but excluding) the earlier of (i) the 
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Effective Date and (ii) T+20; provided that such payment or distribution of cash or other property 
is made (A) on or before the due date thereof or the expiration of any applicable grace period, 
each as specified in the Credit Agreement as in effect on the Trade Date (or, if no such grace 
period exists, the expiration of 30 days from such due date), and (B) before a default by Borrower 
or any Obligor in connection with other payment obligations of Borrower or any Obligor under the 
Credit Agreement; otherwise such accrued amounts (if and when paid) and any other accrued 
amounts due thereafter shall be for the account of Buyer, and Seller shall not be entitled to any 
part thereof. 

“Predecessor Transfer Agreements” means the transfer agreements under which the Seller 
and any Prior Seller acquired the rights and obligations underlying or constituting a part of the 
Transferred Rights. 

“Prior Sellers” means (a) the Immediate Prior Sellers and (b) any other Entity or Entities that 
transferred any of the rights and obligations underlying or constituting a part of the Transferred 
Rights. 

“Proof of Claim” means any and all proofs of claim filed in respect of the Transferred Rights in 
the Bankruptcy Case, including, without limitation, any proof of claim specifically identified in the 
Annex. 

“PTEs” means the prohibited transaction class exemptions issued by the U.S. Department of 
Labor. 

“Purchase Price” has the meaning given to it in the Purchase Price Letter. 

“Purchase Price Letter” means the letter agreement between Buyer and Seller that specifies 
the calculations for determining the Purchase Price with respect to the Transferred Rights. 

“Purchase Rate” means the purchase rate specified in the Purchase Price Letter. 

“Retained Interest” means if “Settled Without Accrued Interest” is specified in the Transaction 
Specific Terms, the right retained by Seller to receive, in accordance with the provisions of 
Section 8.3, payments or other distributions of cash or other property (including Collateral) paid or 
delivered in respect of the Pre-Closing Date Accruals or the Adequate Protection Payments. 

“Retained Interest Distribution” means a payment or other distribution of cash or other 
property payable or deliverable to Seller in respect of a Retained Interest. 

“Retained Obligations” means all obligations and liabilities of Seller relating to the Transferred 
Rights that (a) result from facts, events or circumstances arising or occurring prior to the Effective 
Date, (b) result from Seller’s breach of its representations, warranties, covenants, or agreements 
under this Agreement, the Credit Documents or the Predecessor Transfer Agreements, (c) result 
from Seller’s bad faith, gross negligence, or willful misconduct or (d) are attributable to Seller’s 
actions or obligations in any capacity other than as a Lender under the Credit Documents. 

“Securities Act” means the Securities Act of 1933, 15 U.S.C. §§77a et seq., as amended, and 
the rules and regulations promulgated under it. 

“Standard Terms” means the LSTA Standard Terms and Conditions for Purchase and Sale 
(Secondary Assignment; Borrower In Bankruptcy) adopted as of May 1, 2003. 

“T+20” means the date that occurs twenty (20) Business Days after the Trade Date. 
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“Transaction” means the purchase and sale of Loans, Commitments (if any) and the other 
Transferred Rights to which this Agreement relates.  

“Transaction Documents” means the Credit Documents, the Operative Documents and the 
Predecessor Transfer Agreements. 

“Transaction Specific Terms” means the specific terms and elections governing the 
Transaction that are set forth in the Transaction Summary and Sections A through G of this 
Agreement. 

“Transaction Summary” means the Transaction Summary set forth in the Transaction Specific 
Terms. 

“Transfer Notice” means the notice and evidence of transfer with respect to the Transferred 
Rights in accordance with the Bankruptcy Rules, including Bankruptcy Rule 3001(e). 

“Transferred Rights” means any and all of Seller’s right, title, and interest in, to and under the 
Loans and the Commitments (if any) and, to the extent related thereto, the following (excluding, 
however, the Retained Interest, if any): 

(a) all other amounts funded by or payable to Seller or Prior Sellers under the Credit 
Documents, and all obligations owed to Seller or Prior Sellers in connection with 
the Loans and the Commitments (if any); 

(b) the Credit Documents; 

(c) the Proof of Claim, if any; 

(d) the Predecessor Transfer Agreements (but only to the extent related to the Loans 
or the Commitments (if any), as specified in the Annex); 

(e) all claims (including “claims” as defined in Bankruptcy Code §101(5)), suits, 
causes of action, and any other right of Seller or Prior Sellers, whether known or 
unknown, against Borrower, any Obligor, or any of their respective Affiliates, 
agents, representatives, contractors, advisors, or any other Entity that in any way 
is based upon, arises out of or is related to any of the foregoing, including, to the 
extent permitted to be assigned under applicable law, all claims (including 
contract claims, tort claims, malpractice claims, and claims under any law 
governing the purchase and sale of, or indentures for, securities), suits, causes 
of action, and any other right of Seller or Prior Sellers against any attorney, 
accountant, financial advisor, or other Entity arising under or in connection with 
the Credit Documents or the loan transactions governed thereby;  

(f) all Guarantees and all Collateral and security of any kind for or in respect of the 
foregoing; 

(g) all cash, securities, or other property, and all setoffs and recoupments, received, 
applied, or effected by or for the account of Seller or Prior Sellers under the 
Loans or the Commitments (if any) and other extensions of credit under the 
Credit Documents (whether for principal, interest, fees, reimbursement 
obligations, or otherwise) from and after the Trade Date (unless excluded 
pursuant to Section 8.1), including all distributions obtained by or through 
redemption, consummation of a plan of reorganization, restructuring, liquidation, 
or otherwise of Borrower, any Obligor or the Credit Documents, and all cash, 
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securities, interest, dividends, and other property that may be exchanged for, or 
distributed or collected with respect to, any of the foregoing; 

(h) the economic benefit of permanent commitment reductions, permanent 
repayments of principal and amendment, consent, waiver and other similar non-
ordinary course fees received by Seller or Prior Sellers from and after the Trade 
Date; and 

(i) all proceeds of the foregoing. 

2. Assignment and Assumption 

In consideration of the mutual covenants and agreements in, and subject to the terms and 
conditions of, this Agreement: 

(a) subject to the satisfaction or waiver of the conditions in Section 3.2, Seller irrevocably 
sells, transfers, assigns, grants, and conveys the Transferred Rights to Buyer with effect 
on and after the Effective Date; 

(b) subject to the satisfaction or waiver of the conditions in Section 3.1, Buyer irrevocably 
acquires the Transferred Rights, and assumes and agrees to perform and comply with 
the Assumed Obligations, with effect on and after the Effective Date; and 

(c) Seller agrees to remain responsible for, and assumes and agrees to perform and comply 
with, the Retained Obligations.  Buyer assumes no obligations other than the Assumed 
Obligations. 

This Agreement is intended to, and upon execution hereof and satisfaction or waiver of the conditions 
precedent set forth in Section 3 shall, effect a true sale of the Transferred Rights. 

3. Conditions Precedent 

3.1 Buyer’s obligations to pay the Purchase Price to Seller, to acquire the Transferred Rights 
and to assume the Assumed Obligations shall be subject to the conditions that (a) Seller’s 
representations and warranties in this Agreement shall have been true and correct on the Agreement 
Date and/or the Effective Date (as specified in Section 4.1 below), (b) Seller shall have complied in all 
material respects with all covenants required by this Agreement to be complied with by it on or before the 
Effective Date and (c) Buyer shall have received (i) the Transaction Specific Terms duly executed on 
behalf of Seller, (ii) the Purchase Price Letter duly executed on behalf of Seller, and (iii) the Assignment 
duly completed and executed on behalf of Seller and any other Entity the consent or acknowledgement of 
which is specified in the definition of Required Consents. 

3.2 Seller’s obligation to sell, transfer, assign, grant, and convey the Transferred Rights to 
Buyer shall be subject to the conditions that (a) Buyer’s representations and warranties in this Agreement 
shall have been true and correct on the Agreement Date and/or the Effective Date (as specified in Section 
5.1 below), (b) Buyer shall have complied in all material respects with all covenants required by this 
Agreement to be complied with by it on or before the Effective Date, (c) Seller shall have received (i) the 
Transaction Specific Terms duly executed on behalf of Buyer, (ii) the Purchase Price Letter duly executed 
on behalf of Buyer, and (iii) the Assignment duly completed and executed on behalf of Buyer and any 
other Entity the consent or acknowledgement of which is specified in the definition of Required Consents 
and (d) Seller shall have received payment of the Purchase Price from Buyer. 

3.3 In the event that “Yes” is specified opposite “Netting Arrangements” in the Transaction 
Summary:  (a) the reference to the phrase “Purchase Price to Seller” in the first line of Section 3.1 shall 
be deemed a reference, in lieu thereof, to “the Buyer Purchase Price to Original Buyer or Penultimate 
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Buyer, as applicable,”; (b) clause (ii) of Section 3.1(c) and clause (ii) of Section 3.2(c) shall be revised as 
follows:  “the Netting Letter duly executed on behalf of all parties to the Netting Letter”; and (c) clause (d) 
of Section 3.2 shall be revised to read as follows:  “(d) Seller shall have received payment of the Seller 
Purchase Price from Original Buyer or Penultimate Buyer, as applicable.” 

4. Seller’s Representations and Warranties 

4.1 Seller represents and warrants to Buyer (as of the Effective Date and, where specifically 
indicated, the Agreement Date) that: 

(a) Seller (i) is, and was on the Agreement Date, duly organized and validly existing under 
the laws of its jurisdiction of organization or incorporation, (ii) is, and was on the 
Agreement Date, in good standing under such laws and (iii) has, and had on the 
Agreement Date, full power and authority to execute, deliver and perform its obligations 
under the Transaction Documents to which it is or will become a party. 

(b) Seller’s execution, delivery, and performance of the Transaction Documents to which it is 
a party has not resulted, did not result on the Agreement Date and will not result in a 
breach or violation of any provision of (i) Seller’s organizational documents, (ii) any 
statute, law, writ, order, rule or regulation of any Governmental Authority applicable to 
Seller, (iii) any judgment, injunction, decree or determination applicable to Seller or (iv) 
any contract, indenture, mortgage, loan agreement, note, lease or other agreement, 
document or instrument to which Seller may be a party, by which Seller may be bound or 
to which any of the assets of Seller is subject. 

(c) (i) The Transaction Documents to which Seller is, and was on the Agreement Date, 
a party (A) have been duly and validly authorized, executed and delivered by Seller and 
(B) are the legal, valid and binding obligations of Seller, enforceable against Seller in 
accordance with their respective terms, except that such enforceability against Seller may 
be limited by bankruptcy, insolvency, or other similar laws of general applicability 
affecting the enforcement of creditors’ rights generally and by the court’s discretion in 
relation to equitable remedies; and 

(ii) no notice to, registration with, consent or approval of or any other action by any 
relevant Governmental Authority or other Entity (other than the Required Consents) is, 
will be, or was on the Agreement Date, required for Seller to execute, deliver, and 
perform its obligations under, the Transaction Documents (other than, if “Yes” is specified 
opposite “Transfer Notice” in the Transaction Summary, the Transfer Notice) to which 
Seller is or will become a party. 

(d) As specified in Section B of the Transaction Specific Terms, either:  

(i) Seller is the sole legal and beneficial owner of and has good title to each of the 
Loans, the Commitments (if any) and the other Transferred Rights free and clear of any 
Encumbrance; OR  

(ii) To the same extent that Seller received such ownership and title from the 
Immediate Prior Sellers, Seller is the sole legal and beneficial owner of and has good title 
to each of the Loans, the Commitments (if any) and the other Transferred Rights free and 
clear of any Encumbrance. 

(e) Other than the Bankruptcy Case and the proceedings thereunder, no proceedings are 
pending against Seller or to the best of Seller’s knowledge, threatened against Seller 
before any relevant Governmental Authority that, in the aggregate, will materially and 
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adversely affect (i) the Transferred Rights or Assumed Obligations or (ii) any action taken 
or to be taken by Seller under this Agreement. 

(f) As specified in Section B of the Transaction Specific Terms, either:  

(i)  The principal amount(s) of the Loans and the Commitments (if any) outstanding 
as of the Effective Date are accurately stated in the Transaction Specific Terms; OR  

(ii)  Assuming the truth and accuracy of the representations and warranties made to 
Seller by the Immediate Prior Sellers in the Predecessor Transfer Agreements between 
Seller and Immediate Prior Sellers, the principal amount(s) of the Loans and the 
Commitments (if any) outstanding as of the Effective Date are accurately stated in the 
Transaction Specific Terms.  

(g) As specified in Section B of the Transaction Specific Terms, either:  

(i)  Except for the Unfunded Commitments (if any) and Agent Expenses, there is no 
funding obligation of any kind (whether fixed, contingent, conditional, or otherwise) in 
respect of the Transferred Rights or the Assumed Obligations (including any obligation to 
make advances or to purchase participations in letters of credit under any Credit 
Documents or any obligation relating to any currency or interest rate swap, hedge, or 
similar arrangement) that Seller or Buyer is or shall be required to pay or otherwise 
perform that Seller has not paid or otherwise performed in full.  The principal amount of 
the Unfunded Commitments (if any) as of the Effective Date is accurately stated in the 
Transaction Specific Terms; OR  

(ii)  Assuming the truth and accuracy of the representations and warranties made to 
Seller by the Immediate Prior Sellers in the Predecessor Transfer Agreements between 
Seller and Immediate Prior Sellers, except for the Unfunded Commitments (if any) and 
the Agent Expenses, there is no funding obligation of any kind (whether fixed, contingent, 
conditional, or otherwise) in respect of the Transferred Rights or the Assumed 
Obligations (including any obligation to make advances or to purchase participations in 
letters of credit under any Credit Documents or any obligation relating to any currency or 
interest rate swap, hedge, or similar arrangement) that Seller or Buyer is or shall be 
required to pay or otherwise perform that Seller has not paid or otherwise performed in 
full.  Assuming the truth and accuracy of the representations and warranties made to 
Seller by the Immediate Prior Sellers in the Predecessor Transfer Agreements between 
Seller and Immediate Prior Sellers, the Unfunded Commitments (if any) as of the 
Effective Date is accurately stated in the Transaction Specific Terms. 

(h) Seller has not engaged in any acts or conduct or made any omissions (including, without 
limitation, (i) in connection with any membership on or participation in any official or 
unofficial creditors’ committee or other similar committee (whether appointed or otherwise 
constituted in the Bankruptcy Case or formed prior to the commencement of the 
Bankruptcy Case) relating to the Borrower or any Obligor, or in connection with its status 
(if any) as an Insider or Affiliate of Borrower or any Obligor or (ii) by virtue of Seller’s 
holding any funds or property of, or owing amounts or property to, the Borrower or any 
Obligor), that will result in Buyer receiving proportionately less in payments or 
distributions under, or less favorable treatment (including the timing of payments or 
distributions) for, the Transferred Rights than is received by other Lenders holding loans 
or commitments of the same tranche, class or type as the Loans and Commitments (if 
any). 

(i) Seller has complied with, and has performed, all obligations required to be complied with 
or performed by it under the Credit Documents and the Predecessor Transfer 
Agreements and Seller has not breached any of its representations, warranties, 
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obligations, agreements or covenants under any of the Credit Documents or the 
Predecessor Transfer Agreements. 

(j) No broker, finder or other Entity acting under Seller’s authority is entitled to any broker’s 
commission or other fee in connection with the Transaction for which Buyer could be 
responsible. 

(k) The amounts utilized in calculating the Purchase Price specified in the Purchase Price 
Letter are true and correct as of each applicable date and the Purchase Price specified in 
the Purchase Price Letter has been calculated in accordance with that certain Distressed 
Trade Confirmation between Seller and Buyer dated as of the Trade Date. 

(I) Seller has not effected or received the benefit of any setoff against the Borrower or any 
Obligor on account of the Transferred Rights. 

(m) Seller acknowledges that the consideration paid under this Agreement for the purchase 
of the Transferred Rights and the assumption of the Assumed Obligations may differ both 
in kind and amount from any Distribution. 

(n) Seller (i) is a sophisticated seller with respect to the sale of the Transferred Rights and 
the retention of the Retained Obligations, (ii) has adequate information concerning the 
business and financial condition of Borrower and any Obligors and the status of the 
Bankruptcy Case to make an informed decision regarding the sale of the Transferred 
Rights and the retention of the Retained Obligations and (iii) has independently and 
without reliance upon Buyer, and based on such information as Seller has deemed 
appropriate, made its own analysis and decision to enter into this Agreement, except that 
Seller has relied upon Buyer’s express representations, warranties, covenants and 
indemnities in this Agreement.  Seller acknowledges that Buyer has not given Seller any 
investment advice, credit information, or opinion on whether the sale of the Transferred 
Rights or the retention of the Retained Obligations is prudent. 

(o) Seller acknowledges that (i) Buyer currently may have, and later may come into 
possession of, information with respect to the Transferred Rights, the Retained 
Obligations, Borrower, any Obligors or any of their respective Affiliates that is not known 
to Seller and that may be material to a decision to sell the Transferred Rights and to 
retain the Retained Obligations (“Seller Excluded Information”), (ii) Seller has determined 
to sell the Transferred Rights and to retain the Retained Obligations notwithstanding its 
lack of knowledge of the Seller Excluded Information and (iii) Buyer shall have no liability 
to Seller, and Seller waives and releases any claims that it might have against Buyer or 
any Buyer Indemnitee (as defined in Section 6.1) whether under applicable securities 
laws or otherwise, with respect to the nondisclosure of the Seller Excluded Information in 
connection with the Transaction; provided, however, that the Seller Excluded Information 
shall not and does not affect the truth or accuracy of Buyer’s representations or 
warranties in this Agreement. 

(p) Seller is an “accredited investor” as defined in Rule 501 under the Securities Act.   
Without characterizing the Transferred Rights as a “security” within the meaning of 
applicable securities laws, Seller has not made any offers to sell, or solicitations of any 
offers to buy, all or any portion of the Transferred Rights in violation of any applicable 
securities laws. 

(q) Either (i) no interest in the Transferred Rights is being sold by or on behalf of one or more 
Benefit Plans or (ii) the transaction exemption set forth in one or more PTEs, such as 
PTE 84-14 (a class exemption for certain transactions determined by independent 
qualified professional asset managers), PTE 95-60 (a class exemption for certain 
transactions involving insurance company general accounts), PTE 90-1 (a class 



 10 

exemption for certain transactions involving insurance company pooled separate 
accounts), PTE 91-38 (a class exemption for certain transactions involving bank 
collective investment funds), and PTE 96-23 (a class exemption for certain transactions 
determined by in-house asset managers) is applicable with respect to the sale of the 
Transferred Rights.1 

(r) Seller makes the representation and warranty set forth in the Transaction Specific Terms 
as to the type of Predecessor Transfer Agreements executed in connection with Seller’s 
purchase of the Transferred Rights.  With respect to the portion of the Transferred Rights 
that Seller or any Prior Seller acquired pursuant to Predecessor Transfer Agreements 
relating to distressed loans, Seller has provided to Buyer (i) true, correct and complete 
copies of each Predecessor Transfer Agreement to which Seller is a party and (ii) to the 
extent and in the form received by Seller from Immediate Prior Sellers, any other 
Predecessor Transfer Agreements specified in the Annex.  A true and complete list of 
such Predecessor Transfer Agreements is set forth in the Annex.  With respect to the 
portion (if any) of the Transferred Rights that Seller acquired pursuant to Predecessor 
Transfer Agreements relating to par/near par loans, Seller acquired such portion of the 
Transferred Rights from Immediate Prior Sellers in each case pursuant to a document 
substantially in the form specified in the Credit Agreement for an assignment of the Loans 
and Commitments (if any), which document(s) effected the transfer of such portion of the 
Transferred Rights from Immediate Prior Sellers to Seller pursuant to and in accordance 
with the terms of the Credit Agreement.  A true and complete list of such Predecessor 
Transfer Agreements between Seller and Immediate Prior Sellers is set forth in the 
Annex. 

(s) (i) If filed individually by the Seller or any Prior Seller (i.e. not by the Agent on behalf 
of the Lenders), Seller provided to Buyer, on or prior to the Effective Date, a true, correct 
and complete copy of the Proof of Claim; and 

(ii) If as of the Trade Date Buyer was not a Lender and if “Yes” is specified opposite 
“Delivery of Credit Documents” in the Transaction Summary, Seller provided to Buyer, on 
or prior to the Effective Date (A) the Credit Agreement and all intercreditor agreements, 
subordination agreements, waivers and amendments executed in connection therewith, 
in each case as currently in effect, and (B) any other Credit Documents reasonably 
requested by the Buyer and set forth in the  Annex.  A true and complete list of the 
documents specified in the immediately preceding sentence is set forth in the Annex. 

(t) Except for consents and waivers given by Lenders generally pursuant to and in 
accordance with the Credit Agreement, Seller has not given its consent to change, nor 
has it waived, any term or provision of any Credit Document or the Predecessor Transfer 
Agreements, including, without limitation, with respect to the amount or time of any 
payment of principal or the rate or time of any payment of interest.   

(u) Seller is not a party to, or bound by, any document or agreement (other than (i) the Credit 
Documents to which all Lenders are party, or by which all Lenders are bound, (ii) the 
Predecessor Transfer Agreements, (iii) the other documents, if any, set forth in the 
Transaction Specific Terms and (iv) orders entered in the Bankruptcy Case by which all 

                                                 

1 In certain circumstances the Parties may agree that the Seller may make an alternative ERISA representation.  
Suggested language for such alternative representation may be found on the LSTA website at www.lsta.org, and 
such alternative representation shall be included in Section G of the Transaction Specific Terms. 
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lenders are bound) that could materially and adversely affect the Transferred Rights or 
Buyer’s rights and remedies under this Agreement. 

(v) Seller makes the representation and warranty set forth in Section B of the Transaction 
Specific Terms as to the status and the filing of the Proof of Claim and the setting of the 
Bar Date. 

4.2 Except as expressly stated in this Agreement and the Assignment, Seller makes no 
representations or warranties, express or implied, with respect to the Transaction. 

4.3 Seller acknowledges that: (a) its sale of the Transferred Rights to Buyer is irrevocable; (b) 
Seller shall have no recourse to the Transferred Rights; and (c) Seller shall have no recourse to Buyer, 
except for (i) Buyer’s breaches of its representations, warranties or covenants and (ii) Buyer’s 
indemnities, in each case as expressly stated in this Agreement. 

5. Buyer’s Representations and Warranties 

5.1 Buyer represents and warrants to Seller (as of the Effective Date and, where specifically 
indicated, the Agreement Date) that: 

(a) Buyer (i) is, and was on the Agreement Date, duly organized and validly existing under 
the laws of its jurisdiction of organization or incorporation, (ii) is, and was on the 
Agreement Date, in good standing under such laws and (iii) has, and had on the 
Agreement Date, full power and authority to execute, deliver and perform its obligations 
under, the Transaction Documents to which it is or will become a party. 

(b) Buyer’s execution, delivery, and performance of the Transaction Documents to which it is 
or will become a party has not resulted, did not result on the Agreement Date and will not 
result in a breach or violation of any provision of (i) Buyer’s organizational documents, (ii) 
any statute, law, writ, order, rule, or regulation of any Governmental Authority applicable 
to Buyer, (iii) any judgment, injunction, decree or determination applicable to Buyer or (iv) 
any contract, indenture, mortgage, loan agreement, note, lease, or other agreement, 
document or instrument by which Buyer may be a party, by which Buyer may be bound or 
to which any of the assets of Buyer is subject. 

(c) (i) The Transaction Documents to which Buyer is, and was on the Agreement Date, 
a party (A) have been duly and validly authorized, executed and delivered by Buyer and 
(B) are the legal, valid and binding obligations of Buyer, enforceable against Buyer in 
accordance with their respective terms, except that such enforceability may be limited by 
bankruptcy, insolvency, or other similar laws of general applicability affecting the 
enforcement of creditors’ rights generally and by the court’s discretion in relation to 
equitable remedies; and 

(ii) except as provided in the Credit Documents, no notice to, registration with, 
consent or approval of or any other action by any relevant Governmental Authority or 
other Entity is, will be or was on the Agreement Date required for Buyer to execute, 
deliver, and perform its obligations under the Transaction Documents (other than, if “Yes” 
is specified opposite “Transfer Notice” in the Transaction Summary, the Transfer Notice) 
to which Buyer is or will become a party. 

(d) Without characterizing the Transferred Rights as a “security” within the meaning of 
applicable securities laws, Buyer is not purchasing the Transferred Rights with a view 
towards the sale or distribution thereof in violation of the Securities Act; provided, 
however, that Buyer may resell the Transferred Rights if such resale is in compliance with 
Section 10 hereof. 
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(e) Buyer acknowledges that the consideration paid under this Agreement for the purchase 
of the Transferred Rights and the assumption of the Assumed Obligations may differ both 
in kind and amount from any Distribution. 

(f) Buyer (i) is a sophisticated Entity with respect to the purchase of the Transferred Rights 
and the assumption of the Assumed Obligations, (ii) is able to bear the economic risk 
associated with the purchase of the Transferred Rights and the assumption of the 
Assumed Obligations, (iii) has adequate information concerning the business and 
financial condition of Borrower and any Obligors (and the status of the Bankruptcy Case) 
to make an informed decision regarding the purchase of the Transferred Rights and the 
assumption of the Assumed Obligations, (iv) has such knowledge and experience, and 
has made investments of a similar nature, so as to be aware of the risks and 
uncertainties inherent in the purchase of rights and assumption of liabilities of the type 
contemplated in this Agreement and (v) has independently and without reliance upon 
Seller, and based on such information as Buyer has deemed appropriate, made its own 
analysis and decision to enter into this Agreement, except that Buyer has relied upon 
Seller’s express representations, warranties, covenants and indemnities in this 
Agreement.  Buyer acknowledges that Seller has not given Buyer any investment advice, 
credit information or opinion on whether the purchase of the Transferred Rights or the 
assumption of the Assumed Obligations is prudent. 

(g) Except as otherwise provided in this Agreement, Buyer has not relied and will not rely on 
Seller to furnish or make available any documents or other information regarding the 
credit, affairs, financial condition or business of Borrower or any Obligor, or any other 
matter concerning Borrower or any Obligor. 

(h) Buyer acknowledges that (i) Seller currently may have, and later may come into 
possession of, information with respect to the Transferred Rights, the Assumed 
Obligations, Borrower, any Obligors or any of their respective Affiliates that is not known 
to Buyer and that may be material to a decision to purchase the Transferred Rights and 
assume the Assumed Obligations (“Buyer Excluded Information”), (ii) Buyer has 
determined to purchase the Transferred Rights and assume the Assumed Obligations 
notwithstanding its lack of knowledge of the Buyer Excluded Information and (iii) Seller 
shall have no liability to Buyer, and Buyer waives and releases any claims that it might 
have against Seller or any Seller Indemnitee (as defined in Section 6.2), whether under 
applicable securities laws or otherwise, with respect to the nondisclosure of the Buyer 
Excluded Information in connection with the Transaction; provided, however, that the 
Buyer Excluded Information shall not and does not affect the truth or accuracy of Seller’s 
representations or warranties in this Agreement. 

(i) No broker, finder or other Entity acting under Buyer’s authority is entitled to any broker’s 
commission or other fee in connection with the Transaction for which Seller could be 
responsible. 

(j) Either (i) no interest in the Transferred Rights is being acquired by or on behalf of an 
Entity that is, or at any time while the Transferred Rights are held thereby will be, one or 
more Benefit Plans or (ii) the transaction exemption set forth in one or more PTEs, such 
as PTE 84-14 (a class exemption for certain transactions determined by independent 
qualified professional asset managers), PTE 95-60 (a class exemption for certain 
transactions involving insurance company general accounts), PTE 90-1 (a class 
exemption for certain transactions involving insurance company pooled separate 



 13 

accounts), PTE 91-38 (a class exemption for certain transactions involving bank 
collective investment funds), and PTE 96-23 (a class exemption for certain transactions 
determined by in-house asset managers) is applicable with respect to the purchase and 
holding of the Transferred Rights and the exercise of the Buyer’s rights thereunder.2 

(k) Buyer acknowledges that (i) it has received copies of any Predecessor Transfer 
Agreements designated as Predecessor Transfer Agreements that relate to distressed 
loans in Section 1 of the Annex and, if applicable, the Credit Documents referenced in 
Section 2 of the Annex and (ii) without in any way limiting the representations and 
warranties of the Seller contained in this Agreement, it is assuming all risk with respect to 
the accuracy or sufficiency of the Predecessor Transfer Agreements and the Credit 
Documents, other than any representations, warranties or covenants made by Seller in 
this Agreement, the Credit Documents or in the Predecessor Transfer Agreements to 
which Seller is a party. 

(l) Buyer is an “accredited investor” as defined in Rule 501 under the Securities Act.   

(m) No proceedings are (i) pending against Buyer or (ii) to the best of Buyer’s knowledge, 
threatened against Buyer before any relevant Governmental Authority that, in the 
aggregate, will materially and adversely affect any action taken or to be taken by Buyer 
under this Agreement. 

(n) Buyer has the status under the Credit Agreement specified in Section C of the 
Transaction Specific Terms. 

5.2 Except as expressly stated in this Agreement and the Assignment, Buyer makes no 
representations or warranties, express or implied, with respect to the Transaction.  

5.3 Buyer acknowledges that (a) Seller’s sale of the Transferred Rights to Buyer, and Buyer’s 
assumption of the Assumed Obligations, are irrevocable and (b) Buyer shall have no recourse to Seller 
except for (i) Seller’s breaches of its representations, warranties or covenants and (ii) Seller’s indemnities, 
in each case as expressly stated in this Agreement. 

6. Indemnification 

6.1 Seller shall indemnify, defend, and hold Buyer and its officers, directors, agents, partners, 
members, controlling Entities and employees (collectively, “Buyer Indemnitees”) harmless from and 
against any liability, claim, cost, loss, judgment, damage or expense (including reasonable attorneys’ fees 
and expenses) that Buyer Indemnitees incur or suffer as a result of, or arising out of (a) Seller’s breach of 
any of Seller’s representations, warranties, covenants or agreements in this Agreement or (b) any 
obligation of any Entity to disgorge, in whole or in part, or otherwise reimburse (by setoff or otherwise) 
Borrower, any Obligor, the Agent or any other Entity for any payments, property (including Collateral), 
setoffs or recoupments received, applied or effected by or for the account of Seller under or in connection 
with the Transferred Rights or otherwise from, against or on account of Borrower or any Obligor.  Seller 
shall have no obligation to indemnify Buyer, and Buyer shall have no recourse against Seller, if adequate 
protection payments (whether or not Adequate Protection Payments (as defined herein)) in respect of the 
Transferred Rights or any Collateral are subsequently recharacterized by the Bankruptcy Court (whether 

                                                 

2 In certain circumstances the Parties may agree that the Buyer may make an alternative ERISA representation.  
Suggested language for such alternative representation may be found on the LSTA website at www.lsta.org, and 
such alternative representation shall be included in Section G of the Transaction Specific Terms. 
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by stipulation, settlement order or otherwise) in such a manner as to be treated other than as payments of 
interest or fees due under the Credit Agreement or Adequate Protection Order. 

6.2 Buyer shall indemnify, defend, and hold Seller and its officers, directors, agents, partners, 
members, controlling Entities, and employees (collectively, “Seller Indemnitees”) harmless from and 
against any liability, claim, cost, loss, judgment, damage or expense (including reasonable attorneys’ fees 
and expenses) that Seller Indemnitees incur or suffer as a result of or arising out of (a) Buyer’s breach of 
any of Buyer’s representations, warranties, covenants or agreements in this Agreement or (b) Seller 
acting or refraining to act pursuant to any direction of (i) Buyer or (ii) the Majority Holders (as defined in 
Section 11); provided, however, that Buyer’s share of the indemnity under clause (b)(ii) shall be limited to 
a fraction, the numerator of which is (A) the outstanding principal amount of the Transferred Rights or (B) 
if Seller has consented to transfers of the Transferred Rights (or a portion thereof) pursuant to Section 
10.1(b), the then outstanding principal amount of the claims beneficially held by Buyer in respect of which 
the action involved is taken by Seller, and the denominator of which is the then aggregate outstanding 
principal amount of all claims in respect of which the action involved is taken by Seller. 

6.3 If a third party commences any action or makes any demand against either Party for 
which such Party (“Indemnified Party”) is entitled to indemnification under this Agreement, such 
Indemnified Party will promptly notify the other Party (“Indemnifying Party”) in writing of such action or 
demand; provided, however, that if the Indemnified Party assumes the defense of the action and fails to 
provide prompt notice to the Indemnifying Party, such failure shall not limit in any way the Indemnifying 
Party’s obligation to indemnify the Indemnified Party except to the extent that such failure materially 
prejudices the Indemnifying Party’s ability to defend the action.  The Indemnifying Party may, at its own 
expense and without limiting its obligation to indemnify the Indemnified Party, participate in the defense of 
such action with counsel reasonably satisfactory to the Indemnified Party, or the Indemnifying Party may, 
at its own expense and without limiting its obligation to indemnify the Indemnified Party, assume the 
defense of such action with counsel reasonably acceptable to the Indemnified Party.  In any event, the 
Party that has assumed the defense of such action shall provide the other Party with copies of all notices, 
pleadings, and other papers filed or served in such action.  Neither Party shall make any settlement or 
adjustment without the other Party’s prior written consent, which consent (a) in the case of the 
Indemnifying Party will not be unreasonably withheld if the settlement or adjustment involves only the 
payment of money damages by the Indemnifying Party and (b) in the case of the Indemnified Party may 
be withheld for any reason if the settlement or adjustment involves performance or admission by the 
Indemnified Party. 

6.4 Each indemnity in this Agreement is a continuing obligation, separate and independent 
from the other obligations of the Parties and survives termination of this Agreement or any transfer 
pursuant to Section 10 of this Agreement and it is not necessary for a Party to incur expense or make 
payment before enforcing a right of indemnity conferred by this Agreement. 

7. Costs and Expenses 

7.1 If either Party pays any Agent Expenses, Assumed Obligations or Retained Obligations 
for which the other Party is responsible in accordance with the definitions thereof and the terms of this 
Agreement, such other Party shall, promptly upon the written request of the Party that shall have paid 
such amounts, reimburse such paying Party for the full amount paid on such other Party’s behalf. 

7.2 The Parties agree to bear their own respective legal and other costs and expenses for 
preparing, negotiating, executing and implementing this Agreement or any related documents and 
consummating the Transaction. 

7.3 The Transfer Fee shall be paid on or before the Effective Date as provided in Section D 
of the Transaction Specific Terms. 

8. Distributions; Interest and Fees; Payments 
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8.1 The treatment of Pre-Closing Date Accruals is set forth in Section E of the Transaction 
Specific Terms.  (a) If “Trades Flat” is specified, all Pre-Closing Date Accruals, if and when paid, shall be 
for the account of Buyer, and for purposes of this Agreement, the Transferred Rights shall include all Pre-
Closing Date Accruals, Seller shall have no Retained Interest and Section 8.3 will be of no force or effect.  
(b) If “Settled Without Accrued Interest” is specified, Seller shall have a Retained Interest and all Retained 
Interest Distributions shall be for the account of Seller.  (c) If “Paid on Settlement Date” is specified, all 
Pre-Closing Date Accruals shall be for the account of Buyer and shall be part of the Purchase Price, and 
for purposes of this Agreement the Transferred Rights shall include Pre-Closing Date Accruals, Seller 
shall have no Retained Interest and Section 8.3 will be of no force or effect. 

8.2 (a) If at any time after the Trade Date (whether before, on or after the Effective Date) 
Seller received or receives a Distribution, Seller shall (i) accept and from and after the Effective Date hold 
such Distribution for the account and sole benefit of Buyer, (ii) from and after the Effective Date have no 
equitable or beneficial interest in such Distribution and (iii) deliver such Distribution (free of any 
withholding, setoff, recoupment, or deduction of any kind except as required by law) promptly (but in the 
case of a cash Distribution received (A) on or prior to the Effective Date, in no event later than the 
Effective Date, and (B) after the Effective Date, in no event later than two (2) Business Days after the 
date on which Seller receives such Distribution) to Buyer in the same form received and, when necessary 
or appropriate, with Seller’s endorsement (without recourse, representation, or warranty), except to the 
extent prohibited under any applicable law, rule or order.  If Seller fails to pay any cash Distribution to 
Buyer in accordance with the time periods set forth in clause (a)(iii) of this Section 8.2, then Seller will pay 
interest on such payment for the period from (and including) the day on which such payment is actually 
received by Seller to (but excluding) the day such payment is actually paid to Buyer, in accordance with 
Section 8.5 hereof. 

(b) If a Distribution includes securities, Seller shall, to the extent permitted by law, 
endorse (without recourse, representation or warranty) or use commercially reasonable efforts (at Buyer’s 
sole expense) to assist Buyer to cause to be registered in Buyer’s name or such name as Buyer may 
direct in writing and deliver such securities to Buyer or to such Entity as Buyer may direct as soon as 
practicable.  Pending such transfer, Seller shall (from and after the Effective Date) hold the same on 
behalf and for the sole benefit of Buyer and Seller shall have no legal, equitable or beneficial interest in 
any such Distribution.  Subject to applicable law, Buyer is entitled to receive any Distribution to be 
remitted by Seller under this Agreement without the withholding of any tax.  If Seller receives a 
Distribution that it is required to remit to Buyer, Buyer will furnish to Seller such forms, certifications, 
statements and other documents as Seller may reasonably request in writing to evidence Buyer’s 
exemption from the withholding of any tax imposed by the United States of America or any other 
jurisdiction, whether domestic or foreign, or to enable Seller to comply with any applicable laws or 
regulations relating thereto and Seller may refrain from remitting such Distribution until such forms, 
certifications, statements and other documents have been so furnished. 

(c) If a Distribution received by Seller and transferred to Buyer pursuant to this 
Section 8.2 has been made to Seller wrongfully or in error and is required to be returned or disgorged by 
Seller, Buyer shall promptly return such Distribution to Seller together with all related interest and charges 
payable by Seller in respect thereof. 

8.3 (a) If at any time after the Effective Date Buyer receives a Retained Interest 
Distribution, Buyer shall (i) accept and hold such Retained Interest Distribution for the account and sole 
benefit of Seller, (ii) have no equitable or beneficial interest in such Retained Interest Distribution and (iii) 
deliver such Retained Interest Distribution (free of any withholding, setoff, recoupment, or deduction of 
any kind except as required by law) promptly (but in the case of a cash Retained Interest Distribution in 
no event later than two (2) Business Days after the date on which Buyer receives it) to Seller in the same 
form received and, when necessary or appropriate, with Buyer’s endorsement (without recourse, 
representation, or warranty), except to the extent prohibited under any applicable law, rule or order.  If 
Buyer fails to pay any cash Retained Interest Distribution to Seller within two (2) Business Days of receipt 
thereof, then Buyer will pay interest on such Retained Interest Distribution for the period from (and 
including) the day on which such Retained Interest Distribution is actually received by Buyer to (but 
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excluding) the day such Retained Interest Distribution is actually paid to Seller, in accordance with 
Section 8.5 hereof. 

(b) If a Retained Interest Distribution includes securities, Buyer shall, to the extent 
permitted by law, endorse (without recourse, representation or warranty), or use commercially reasonable 
efforts (at Seller’s sole expense) to assist Seller to cause to be registered in Seller’s name, or such name 
as Seller may direct in writing, and deliver such securities to Seller or to such Entity as Seller may direct 
as soon as practicable.  Pending such transfer, Buyer shall hold the same on behalf and for the sole 
benefit of Seller and Buyer shall have no legal, equitable or beneficial interest in any such Retained 
Interest Distribution.  Subject to applicable law, Seller is entitled to receive any Retained Interest 
Distribution to be remitted by Buyer under this Agreement without the withholding of any tax.  If Buyer 
receives a Retained Interest Distribution that it is required to remit to Seller, Seller will furnish to Buyer 
such forms, certifications, statements and other documents as Buyer may reasonably request in writing to 
evidence Seller’s exemption from the withholding of any tax imposed by the United States of America or 
any other jurisdiction, whether domestic or foreign, or to enable Buyer to comply with any applicable laws 
or regulations relating thereto and Buyer may refrain from remitting such Retained Interest Distribution 
until such forms, certifications, statements and other documents have been so furnished. 

(c) If a Retained Interest Distribution received by Buyer and transferred to Seller 
pursuant to this Section 8.3 has been made to Buyer wrongfully or in error and is required to be returned 
or disgorged by Buyer, Seller shall promptly return such Retained Interest Distribution to Buyer together 
with all related interest and charges payable by Buyer in respect thereof. 

8.4 Except as provided in Section 8.2 or 8.3, all payments made by Buyer to Seller or by 
Seller to Buyer under this Agreement shall be made in the lawful currency of the United States by wire 
transfer of immediately available funds to Seller or Buyer, as applicable, in accordance with the wire 
instructions specified in Section E of the Transaction Specific Terms. 

8.5 With respect to the payment of any funds or other property under this Agreement 
(including the delivery of Distributions under Section 8.2 and Retained Interest Distributions under Section 
8.3), whether from Seller to Buyer or from Buyer to Seller, (a) the Party required to deliver a Distribution 
or a Retained Interest Distribution may withhold therefrom any tax required by law to be withheld, and (b) 
the Party failing to make full payment of any amount when due shall, upon demand by the other Party, 
pay such defaulted amount together with interest on it (for each day from (and including) the date when 
due to (but excluding) the date when actually paid) at a rate equal to the Federal Funds Rate. 

9. Notices 

9.1 All communications between the Parties in respect of, or notices or other information sent 
under, this Agreement shall be in writing, hand delivered or sent by overnight courier, electronic 
transmission or telecopier, addressed to the relevant Party at its address, electronic mail or facsimile 
number specified in Section F of the Transaction Specific Terms or at such other address, electronic mail 
or facsimile number as such Party may subsequently request in writing.  All such communications and 
notices shall be effective upon receipt. 

9.2 From the Effective Date through the 45th day after the Effective Date, if Seller receives 
any notices, correspondence or other documents in respect of the Transferred Rights or any Credit 
Document that, to the best of Seller’s knowledge, were not sent to the Lenders generally, Seller shall 
promptly forward them to Buyer. 

10. Further Transfers 

10.1 Buyer may sell, assign, grant a participation in, or otherwise transfer all or any portion of 
the Transferred Rights, this Agreement, its rights under this Agreement and the Predecessor Transfer 
Agreements, or any interest in any of the foregoing without the consent of or notice to the Seller; 
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provided, however, that (a) such sale, assignment, participation, or transfer shall comply with any 
applicable requirements in the Transaction Documents and shall not violate any applicable laws, rules or 
regulations, including, without limitation, any applicable securities laws, rules or regulations; (b) 
notwithstanding any such sale, assignment, participation or transfer, unless Seller otherwise consents in 
writing (which consent Seller shall not unreasonably withhold or delay), (i) Buyer’s obligations to Seller 
under this Agreement shall remain in full force and effect until fully paid, performed, and satisfied and (ii) 
Seller shall continue to deal solely and directly with Buyer in connection with Buyer’s obligations under 
this Agreement; and (c) with respect to a transfer by Buyer of its rights against Seller under this 
Agreement and against any Prior Sellers under the Predecessor Transfer Agreements (i) the transferee 
must represent and warrant that (A) no interest in the Transferred Rights is being acquired by the 
transferee by or on behalf of an Entity that is, or at any time while the Transferred Rights are held thereby 
will be, one or more Benefit Plans, (B) the transaction exemption set forth in one or more PTEs, such as 
PTE 84-14 (a class exemption for certain transactions determined by independent qualified professional 
asset managers), PTE 95-60 (a class exemption for certain transactions involving insurance company 
general accounts), PTE 90-1 (a class exemption for certain transactions involving insurance company 
pooled separate accounts), PTE 91-38 (a class exemption for certain transactions involving bank 
collective investment funds), and PTE 96-23 (a class exemption for certain transactions determined by in-
house asset managers), is applicable with respect to the acquisition and holding of the Transferred Rights 
by the transferee and the exercise of the transferee’s rights thereunder or (C) the funds being used by the 
transferee to purchase all or any portion of the Transferred Rights are from a fund managed by a 
Qualified Professional Asset Manager (the “Manager”) within the meaning of Part V of PTE 84-14, the 
Manager made the investment decision on behalf of the transferee to acquire the Transferred Rights from 
the transferor, the acquisition and holding of the Transferred Rights hereunder satisfies the requirements 
of subsections (b) through (g) of Part I of PTE 84-14 and the individual making the investment decision to 
purchase the Transferred Rights on behalf of the transferee has no actual knowledge (without duty of 
inquiry or investigation) that the requirements of subsection (a) of Part I of PTE 84-14 are not satisfied 
and (ii) the transferee must agree that it will obtain from each of its direct transferees the representations, 
warranties and covenants contained in this clause (c) (including, without limitation, this subclause (ii)). 

10.2 Seller may assign its rights under this Agreement without the prior written consent of 
Buyer; provided, however, that Seller may not delegate its obligations under this Agreement without the 
prior written consent of Buyer. 

11. Voting 

On and after the Effective Date, (a) Buyer shall have sole authority to exercise all voting and 
other rights and remedies with respect to the Transferred Rights and (b) if for any reason Seller is entitled 
to exercise any such rights (including the right to vote) after the Effective Date, Seller (i) shall not take (or 
refrain from taking) any action with respect to the Transferred Rights other than in accordance with the 
prior written instructions of Buyer and (ii) shall take (or refrain from taking) any action with respect to the 
Transferred Rights in accordance with the prior written instructions of Buyer except (A) as prohibited 
under applicable law, rule, order or the Credit Documents or (B) if following such instructions might (in 
Seller’s reasonable determination) expose Seller to any obligation, liability, or expense that in Seller’s 
reasonable judgment is material and for which Seller has not been provided adequate indemnity; 
provided, however, that if the vote or other action involved is not divisible or may not be cast or taken 
separately in respect of the Transferred Rights (or the relevant portion thereof) and any other claim 
against the Borrower or any other Entity (whether or not included in the Transferred Rights), then Seller 
shall take or refrain from taking such action in accordance with instructions received by Seller and 
believed by Seller in good faith to have been given by the then current holders (including, as the case 
may be, Seller) of more than 50% of the aggregate principal amount of the claims then outstanding in 
respect of which such action is to be taken by Seller (the “Majority Holders”) that direct Seller to take 
action with respect thereto.  For purposes of determining the Majority Holders pursuant to the preceding 
sentence, Seller shall only be required to obtain instructions relating to any action to be taken in respect 
of the Transferred Rights from (x) the Buyer or (y) if Seller has consented to transfers of the Transferred 
Rights (or a portion thereof) pursuant to Section 10.1(b), the then current holders of the aggregate 
principal amount of the claims outstanding in respect of which such action is to be taken by Seller. 
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12. Exercise of Rights and Remedies 

12.1 No amendment of any provision of this Agreement shall be effective unless it is in 
writing and signed by the Parties and no waiver of any provision of this Agreement, nor consent to any 
departure by either Party from it, shall be effective unless it is in writing and signed by the affected Party, 
and then such waiver or consent shall be effective only in the specific instance and for the specific 
purpose for which given. 

12.2 No failure on the part of a Party to exercise, and no delay in exercising, any right or 
remedy under this Agreement shall operate as a waiver hereof by such Party, nor shall any single or 
partial exercise of any right under this Agreement preclude any other or further exercise thereof or the 
exercise of any other right or remedy.  The rights and remedies of each Party provided herein (a) are 
cumulative and are in addition to, and are not exclusive of, any rights or remedies provided by law (except 
as otherwise expressly set forth in this Agreement) and (b) are not conditional or contingent on any 
attempt by such Party to exercise any of its rights under any other related document against the other 
Party or any other Entity. 

12.3 If the Buyer is or at any time will be a Benefit Plan, the Buyer’s right to exercise any 
right against a Prior Seller under a Predecessor Transfer Agreement is conditioned upon such exercise 
not constituting or giving rise to a nonexempt prohibited transaction under Section 406(a) of ERISA or 
Section 4975 of the Code.  Buyer hereby agrees that it will obtain from each of its direct transferees the 
exclusion contained in the foregoing sentence and the undertaking contained in this sentence. 

13. Survival; Successors and Assigns 

13.1 All representations, warranties, covenants, indemnities and other provisions made by the 
Parties shall be considered to have been relied upon by the Parties, shall be true and correct as of the 
Effective Date and any other date set forth in Sections 4.1 or 5.1, as the case may be, and shall survive 
the execution, delivery and performance of this Agreement and the other Operative Documents. 

13.2 This Agreement, including the representations, warranties, covenants and indemnities 
contained in this Agreement, shall inure to the benefit of, be binding upon and be enforceable by and 
against the Parties and their respective successors and permitted assigns. 

14. Further Assurances 

Each Party agrees to (i) execute and deliver, or to cause to be executed and delivered, all such 
other and further agreements, documents and instruments and (ii) take or cause to be taken all such 
actions as the other Party may reasonably request to effectuate the intent and purposes, and to carry out 
the terms, of this Agreement, including the procurement of the Required Consents.  Without limiting the 
generality of the foregoing, Seller agrees that if (i) notes have been issued, (ii) Buyer or Buyer’s designee 
or assignee requests that a new note or notes evidencing all or any portion of the Loans be issued to it, 
and (iii) the Agent or the Borrower or any Governmental Authority requires either (x) the delivery of any 
note(s) evidencing the Loans previously issued to Seller or any Prior Seller or (y) the delivery of 
customary lost note documentation by Seller or any Prior Seller prior to the issuance thereof, then Seller 
shall use commercially reasonable efforts to either deliver such note(s) or customary lost note 
documentation to the Agent or to obtain such note(s) or customary lost note documentation from such 
Prior Seller; provided that Seller shall not be required to deliver either a note or such lost note 
documentation if no note was ever issued or delivered to it. 

15. Disclosure 

15.1 Each Party agrees that, without the prior consent of the other Party, it shall not disclose 
the contents of this Agreement (or the Purchase Price Letter (including the Purchase Price and the 
Purchase Rate), if applicable,) to any Entity, except that any Party may make any such disclosure (a) as 
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required to implement or enforce this Agreement, (b) if required to do so by any law, court, regulation, 
subpoena or other legal process, (c) to any Governmental Authority or self-regulatory Entity having or 
asserting jurisdiction over it, (d) if its attorneys advise it that it has a legal obligation to do so or that failure 
to do so may  result in it incurring a liability to any other Entity or sanctions that may be imposed by any 
Governmental Authority, (e) to its professional advisors and auditors or (f) as set forth in Section 15.2. 

15.2 Buyer may disclose the contents of this Agreement (but not, if applicable, the contents of 
the Purchase Price Letter (including the Purchase Price and the Purchase Rate)) to any proposed 
transferee, assignee, participant, or other Entity proposing to enter into contractual relations with Buyer in 
respect of the Transferred Rights or any part of them. 

15.3 Buyer agrees to comply with the requirements of the Credit Documents regarding 
confidentiality. 

16. Parties’ Relationships 

Each Party and any of its Affiliates may engage in any kind of lawful business or other 
relationship with Borrower, any Obligor or any of their respective Affiliates without liability to the other 
Party or any obligation to disclose such business or relationship to the other Party. 

17. Entire Agreement; Conflict 

17.1 This Agreement and the other Operative Documents constitute the entire agreement of 
the Parties with respect to the Transaction and supersede all previous and contemporaneous 
negotiations, promises, covenants, agreements, understandings, representations and warranties in 
respect thereof, all of which have become merged and finally integrated into this Agreement and the other 
Operative Documents.   

17.2 This Agreement supplements the Assignment.  As between Seller and Buyer, if there is 
any inconsistency or conflict between this Agreement and any of the other Operative Documents, the 
provisions of this Agreement shall govern and control.  If there is any inconsistency between the 
Transaction Specific Terms and the Standard Terms, the Transaction Specific Terms shall govern and 
control.  

18. Counterparts; Telecopies 

This Agreement and the other Operative Documents may be executed in multiple counterparts 
and all of such counterparts taken together shall be deemed to constitute one and the same instrument.  
Transmission by telecopier, facsimile or other form of electronic transmission of an executed counterpart 
of any Operative Document shall be deemed to constitute due and sufficient delivery of such counterpart.  
Each fully executed counterpart of this Agreement and any other Operative Document shall be deemed to 
be a duplicate original. 

19. Relationship Between Buyer and Seller 

The relationship between Seller and Buyer shall be that of seller and buyer.  Neither is a trustee 
or agent for the other, nor does either have any fiduciary obligations to the other.  This Agreement shall 
not be construed to create a partnership or joint venture between the Parties. 

20. Severability 

The illegality, invalidity or unenforceability of any provision of this Agreement under the law of any 
jurisdiction shall not affect its legality, validity or enforceability under the law of any other jurisdiction nor 
the legality, validity or enforceability of any other provision. 
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21. Governing Law  

THIS AGREEMENT, THE RIGHTS AND OBLIGATIONS OF THE PARTIES UNDER THIS 
AGREEMENT AND ANY CLAIM OR CONTROVERSY DIRECTLY OR INDIRECTLY BASED UPON OR 
ARISING OUT OF THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED BY THIS 
AGREEMENT (WHETHER BASED ON CONTRACT, TORT OR ANY OTHER THEORY), INCLUDING 
ALL MATTERS OF CONSTRUCTION, VALIDITY AND PERFORMANCE, SHALL IN ALL RESPECTS BE 
GOVERNED BY AND INTERPRETED, CONSTRUED AND DETERMINED IN ACCORDANCE WITH, 
THE INTERNAL LAWS OF THE STATE OF NEW YORK (WITHOUT REGARD TO ANY CONFLICTS OF 
LAW PROVISION THAT WOULD REQUIRE THE APPLICATION OF THE LAW OF ANY OTHER 
JURISDICTION). 

22. Waiver of Trial by Jury 

THE PARTIES HEREBY IRREVOCABLY AND UNCONDITIONALLY WAIVE, TO THE FULLEST 
EXTENT PERMITTED BY APPLICABLE LAW, ANY RIGHT THAT THEY MAY HAVE TO TRIAL BY 
JURY OF ANY CLAIM OR CAUSE OF ACTION, OR IN ANY LEGAL PROCEEDING, DIRECTLY OR 
INDIRECTLY BASED UPON OR ARISING OUT OF THIS AGREEMENT OR THE TRANSACTIONS 
CONTEMPLATED BY THIS AGREEMENT (WHETHER BASED ON CONTRACT, TORT OR ANY 
OTHER THEORY).  EACH PARTY (A) CERTIFIES THAT NO REPRESENTATIVE, AGENT OR 
ATTORNEY OF THE OTHER PARTY HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT 
SUCH OTHER PARTY WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE 
FOREGOING WAIVER AND (B) ACKNOWLEDGES THAT IT AND THE OTHER PARTY HAVE BEEN 
INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER THINGS, THE MUTUAL 
WAIVERS AND CERTIFICATIONS IN THIS SECTION. 

23. Jurisdiction 

23.1 The Parties irrevocably and unconditionally submit to and accept the exclusive 
jurisdiction of the United States District Court for the Southern District of New York located in the Borough 
of Manhattan or the courts of the State of New York located in the County of New York for any action, suit 
or proceeding arising out of or based upon this Agreement or any matter relating to it and waive any 
objection that they may have to the laying of venue in any such court or that such court is an inconvenient 
forum or does not have personal jurisdiction over them. 

23.2 The Parties irrevocably agree that, should either Party institute any legal action or 
proceeding in any jurisdiction (whether for an injunction, specific performance, damages or otherwise) in 
relation to this Agreement, no immunity (to the extent that it may at any time exist, whether on the 
grounds of sovereignty or otherwise) from such action or proceeding shall be claimed by it or on its 
behalf, any such immunity being hereby irrevocably waived, and each Party irrevocably agrees that it and 
its assets are, and shall be, subject to such legal action or proceeding in respect of its obligations under 
this Agreement. 

24. Subrogation 

To the extent that Buyer enforces any claim for indemnification or other right, claim or remedy 
against Seller under this Agreement and receives payment or another remedy from Seller in respect of 
such right, claim or remedy, the Parties agree that to the extent permitted by law, the Credit Documents 
and the Predecessor Transfer Agreements, without the need for further action on the part of either Party, 
Seller shall be subrogated to the rights of Buyer against any other Entity, including Prior Sellers, with 
respect to such right, claim or remedy to the extent that Buyer receives such payment or other remedy 
from Seller. 

25. Interpretation 
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25.1 This Agreement includes the Annex and any other annexes, schedules or other 
documents attached to or incorporated by reference into the Agreement. 

25.2 Terms used in the singular or the plural include the plural and the singular, respectively; 
“includes” and “including” are not limiting; and “or” is not exclusive. 

25.3 Any reference to a Party includes such Party’s successors and permitted assigns. 

25.4 Unless otherwise indicated, any reference to: 

(a) this Agreement or any other agreement or document shall be construed as a reference to 
this Agreement or, as the case may be, such other agreement or document as the same 
may have been, or may at any time before the Effective Date be, in effect as modified, 
amended or supplemented as of the Effective Date; and 

(b) a statute, law, order, rule or regulation shall be construed as a reference to such statute, 
law, order, rule or regulation as it may have been, or may at any time before the Effective 
Date be, in effect as modified, amended or supplemented as of the Effective Date. 

25.5 Section and other headings and captions are included solely for convenience of 
reference and are not intended to affect the interpretation of any provision of this Agreement.   

25.6 This Agreement shall be deemed to have been jointly drafted by the Parties and no 
provision of it shall be interpreted or construed for or against either Party because such Party actually or 
purportedly prepared or requested such provision, any other provision or the Agreement as a whole. 

26. Additional Provisions 

The additional provisions, if any, set forth in Section G of the Transaction Specific Terms shall 
apply.  

27. Transfer Notice 

 In the event “Yes” is specified opposite “Transfer Notice” in the Transaction Summary, the 
following transfer notice provisions shall apply: 

The Parties shall execute and deliver, and Buyer shall promptly file or cause to be filed with the 
Bankruptcy Court to the extent permitted by the Bankruptcy Rules, a Transfer Notice to duly reflect the 
assignment of the Transferred Rights to Buyer under Bankruptcy Rule 3001(e).  Seller (a) agrees to take 
such other reasonable steps as Buyer requests to help Buyer effect and evidence the assignment of the 
Transferred Rights to Buyer in the Bankruptcy Case, (b) waives notice of, and the right to object to, any 
filing in respect thereof under Bankruptcy Rule 3001(e) and (c) agrees that it will not object to any such 
filing. 
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ANNEX B1 * 

DISTRESSED CLOSING PROCESS 

Bank Perspective 

 
 

CLOSING PROCESS – DISTRESSED LOANS 
 
 

Broker typically prepares confirm, signs, and 
sends to closer at counterparty  

 
 
 
 
 
 

1.  Comments on confirm 
2.  Signs confirm if no changes/comments 
3.  Sends back to broker’s closer 
4.  Sends to its own counsel 
5.  Informs broker’s closer of the name of its counsel 

 
 

1.  Makes any changes to confirm 
2.  Signs confirm 
3.  Sends confirm to its counsel 
 
 
1.  Gets credit documentation if not in credit 
2.  Prepares Purchase and Sale Agreement (“PSA”) 
and sends to counterparty’s counsel  
 
(negotiations can take days or weeks, depends on 
complexity of credit, same can occur with trade 
confirmations) 

 
 

Makes comments to PSA and sends back to broker’s 
counsel   
 
 
 
 
If PSA agreed upon, prepares Assignment and 
Acceptance (“A&A”) and pricing letter and sends to 
counterparty’s counsel.   Often A&A is sent to the 
agent to schedule closing date and review the form 
in advance of giving consent 

Sends broker’s closer pricing letter to review 
numbers (this can take a few days depending on 
scheduling and activity in the credit) 

 
 

BROKER’S 
CLOSER 

BUYER/SELLER 
CLOSER 

BROKER’S 
CLOSER 

BROKER’S 
COUNSEL 

COUNTERPARTY’S 
COUNSEL 

BROKER’S 
COUNSEL 
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Reviews documentation.  If final, signs off and sends 
to its client to execute 

 
 
 
 
Executes documentation and sends back to its counsel 
 
 

 
 
 
Sends signatures to broker’s counsel 
 
 

 
 

If all documents are signed and final – sends to 
broker’s closer to sign 
 

 
 

 
Signs documents and sends back to its counsel 
 
 
 
   
Sends documents to Agent to sign A&A.  Common 
practice for counsel to hold all signatures (though 
not required under the document and not the 
recommended course of action) in escrow pending 
agent consent and execution. 

Usually Agent does not sign off on same day that 
other documents are executed. 

 
 

Signs off and returns A&A to broker’s counsel   
 
 

 
Informs broker’s closer and counterparty’s closer 
that Agent has signed off 

 
 
 1.  Seller usually prepares funding memos 
 2.  All numbers are rechecked in the documents to ensure they are correct as of the 

Settlement Date 
 
 
 Agent’s signature sent to both broker’s closer and counterparty’s closer  
 
   Money paid to the seller 
 
 TRADE CLOSED 
 

(Goal is) T + 20 
 

COUNTERPARTY’S 
CLOSER 

COUNTERPARTY’S 
COUNSEL 

COUNTERPARTY’S 
COUNSEL 

BROKER’S 
COUNSEL 

BROKER’S 
CLOSER 

BROKER’S 
COUNSEL 

AGENT 

BROKER’S 
COUNSEL 
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ANNEX B2 * 

DISTRESSED CLOSING PROCESS 

Broker Perspective 

 
PAR LOANS 

 
 
 
 

1.  Negotiate Price of Loan 
2.  Amount of Loan 
3.  Timeframe from inquiry to execution:  

average 2-3 hours 
 

  
 
   
 
 CLOSING PROCESS 
 
 
 

Usually broker prepares confirm, signs and 
sends to closer at counterparty  

 
 
 
 
 
 

 
1.  Makes comments, if any, to confirm 
2.  Signs confirm (if no comments)  
3.  Sends back to broker’s closer 

 
 
 
 

Prepares & signs Assignment and 
Acceptance Agreement (“A&A”) and sends 
to counterparty’s closer  

 
 
 

Signs A&A and sends back to broker’s 
closer 

 
 
 
 
 

Signs A&A and sends to Agent  
 

TRADER BUYER/SELLER 

BROKER’S CLOSER 

BUYER/SELLER’S 
CLOSER 

BROKER’S 
CLOSER 

COUNTERPARTY’S 
CLOSER 

BROKER’S 
CLOSER 

TRADE EXECUTED 
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       Signs A&A 
 
 
 
        
        

1.  Prepares funding memos 
2.  Signature Pages exchanged 
3.  Funding of Purchase Price 

 
 

 
TRADE CLOSED 
GOAL:  TO CLOSE TRADE BY T+ 10 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
* Special Thanks to Laura Torrado at Bear Stearns for her contributions to the flow charts 

in Section 4.A., Annex B1 and Annex B2. 

AGENT 

SELLER 
OF LOAN 

All on same Day 


